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My remarks will be confined to a brief consideration of some 
of the rules of law and practice applicable to railroad receiver- 
ships in the Federal courts. 

The appointment of a receiver of a railroad in a suit to fore- 
close a mortgage on the road is not a matter of right, but rests 
in the sound judicial discretion of the court, and, in the lan- 
guage of the Supreme Court of the United States, is a power 
to be exercised sparingly and with great caution.? This salu- 
tary rule must never be overlooked, because it not only prevents 
the appointment of a receiver for a railroad when none ought to 
be appointed, but, as we shall see, it puts it in the power of the 
court to attach appropriate equitable conditions to the appoint- 
ment when one is made. 

A receiver of a railroad is a person appointed to receive and 
preserve the property of a railroad company, and is clothed with 
authority to operate the railroad and receive the earnings and 
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income therefrom during the pendency of the foreclosure suit. 
In contemplation of law the railroad is in the custody of, and 
operated by, the court appointing the receiver. The receiver is 
the agent of the court. He is an officer of the court and his 
possession of the property is the possession of the court. He 
is not the agent of either party to the suit and neither party 
is responsible for his contracts or for his malfeasance or mis- 
feasance in office. 

The railroad company is not, therefore, liable for the negli- 
gence of the receiver or his servants during the time the road 
is operated by the receiver. For all torts of the receiver and 
his servants as well as for all liabilities incurred upon contracts 
made by the receiver with the approval of the court, the receiver 
is responsible, not personally, but in his official capacity. 

The liabilities incurred by the receiver in the operation of the 
road are, strictly speaking, the liabilities of the court appointing 
the receiver. No court, therefore, should engage in the opera- 
tion of a railroad without reserving to itself the power and 
the means of discharging the obligations incurred in the 
business. 

It was at one time earnestly contended that the property and 
‘fund in the possession of the court ina railroad receivership 
could not be subjected to the payment of liabilities and obliga- 
tions incurred by the negligence of the receiver or his agents in 
the operation of the road. At an early day in the history of 
railroad receiverships the prevailing idea was that the principal 
object of such receiverships was to relieve the railroad company 
from its debts and liabilities incurred in the operation of the 
road, and to have it operated by a court for whose torts and 
negligence the trust fund would not be liable. Under the early 
practice, a railroad receivership was a very desirable thing for 
the railroad company and its bondholders. It may be useful to 
refer to some of the benefits and advantages that accrued to the 
railroad company and its mortgage bondholders from a railroad 
receivership under the early practice, and to note the respects 
in which the former practice has been changed. 
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I. Sorne THe Recetver WitHout Leave or THE Court Appointinc Hm. 


The general rule that the receiver being an officer of the court 
could not be sued without leave of the court appointing him, 
was rigidly applied to railroad receivers.!_ Leave to sue a rail- 
road receiver in a court of law was rarely given. The result of 
this rule was that all the litigation growing out of the operation 
of a railroad, which might be hundreds of miles in length, was 
concentrated in the court appointing the receiver and on the 
equity side of that court where the suitor was denied a trial by 
jury, although his demand was purely a legal one. This was the 
practice: One having a demand against a railroad receiver was 
required to assert it by filing a petition of intervention in the 
suit in which the receiver was appointed. This petition was 
referred to the master of the court, who heard and took down 
the evidence and made his report upon the claim. One party 
always, and sometimes both, excepted to the findings of the 
master. The master’s report and the exceptions thereto would 
at some time come up for consideration by the court. This 
mode of proceeding was attended with great delay, costs and 
inconvenience to the claimant. On the other hand, it was found 
extremely convenient and profitable to the railroad company and 
its bondholders to have the litigation growing out of the opera- 
tion of the road carried on in a chancery court far removed 
from the locality where the cause of action arose and the 
claimant and his witnesses resided. 

Several years ago one of the circuit courts in this circuit 
adopted a rule of court providing that receivers of railroads 
appointed by that court might be sued in any court of compe- 
tent jurisdiction without the leave of the court previously ob- 
tained, and declaring that the service of process on any station 
agent of the receiver within the territorial jurisdiction of the 
court issuing the process, should be equivalent to personal 
service of such process on the receiver. The reasons for adopt- 
ing this rule were thus stated by the court at the time :— 

‘* The general license to sue the receiver is given because it is 
desirable that the right of the citizen to sue in the local State 
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courts, on the line of the road, should be interfered with as 
little as possible. It is doubtless convenient, and a saving and 
protection to the railroad company and its mortgage bond- 
holders, to have the litigation growing out of the operation of 
a long line of railroad concentrated in a single court, and on the 
equity side of that court, where justice is administered without 
the intervention of a jury. But, in proportion as the railroad 
and its bondholders profit by such an arrangement, the citizen 
dealing with the receiver is subjected to inconvenience and 
expense, and he is deprived of the forum, and the right of trial 
by jury, to which, in every other case of legal cognizance, he 
has the right to appeal for redress. It is not necessary for the 
accomplishment of the purposes for which receivers of railroads 
are appointed, to impose such burdens and deprivations on citi- 
zens dealing with the receiver. And neither the railroad company 
nor its bondholders have any equity to ask it. Where property 
is in the hands of a receiver simply as a custodian, or for sale or 
distribution, it is proper that all persons having claims against 
it, or upon the fund arising from its sale, should be required to 
assert them in the court appointing the receiver. But a very 
different question is presented where the court assumes the 
operation of a railroad hundreds of miles in length, and adver- 
tises itself to the world as a common carrier. This brings it 
into constant and extensive business relations with the 
public. Out of the thousands of contracts it enters into 
daily as a common carrier, some are broken, and property 
is damaged and destroyed, and passengers injured and 
killed by the negligence and tortious acts of its receiver 
and his agents. In a word, all the liabilities incident to the 
operation of a railroad are incurred by a court where it engages 
in that business; and, when they are incurred, why should the 
citizen be denied the right to establish the justice and amount 
of his demand, by the verdict of a jury in a court of the county 
where the cause of action arose and the witnesses reside? If the 
road was operated by its owners or its creditors, the citizen 
would have this right; and when it is operated for their benefit 
by a receiver, why should the right be denied? 

‘* It is said that if suits are allowed to be brought in the courts 
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of common law the plaintiffs would probably receive more by 
the verdict of a jury than would be awarded to them by the 
master or chancellor, and that to compel the receiver to answer 
to suits along the entire line of the road, subjects him to incon- 
venience and entails additional expense on the estate. This is 
probably true. But why should a court of equity deprive the 
citizen of his constitutional right of trial by jury, and subject 
him to inconvenience and loss, to make money for a railroad 
corporation and its bondholders? If the denial of the right to 
sue can be rested on the ground that it saves money for the 
corporation and its creditors, why not carry the doctrine one 
degree further, and declare the receiver shall not be liable to the 
citizen at all for breaches of contract, or any act of malfeasance 
or misfeasance in his office as receiver? This would be a great 
saving to the estate. The difference is one of degree and not of 
principle. When a court, through its receiver, becomes a com- 
mon carrier, and enters the list to compete with other common 
carriers for the carrying trade of the country, it ought not to 
claim or exercise any special privileges denied to its competitors, 
and oppressive on the citizen. The court appointing a receiver 
of a railroad, and those interested in the property, should be 
content with the same measure of justice that is meted out to 
all persons and corporations conducting the like business. The 
court appointing a receiver cannot, of course, permit any other 
jurisdiction to interfere with its possession of the property, or 
control its administration of the fund; but, in the case of long 
lines of railroad, the question of the legal liability of its receiver 
to the demands of the citizen, growing out of the operation of the 
road, should be remitted to the tribunals that would have 
jurisdiction if the controversy had arisen between the citizen 
and the railroad company; giving to the citizen the option of 
seeking his redress in such tribunals, or, by intervention in the 
court appointing the receiver.’’ ! 

At the time this rule was adopted by that court, it was made 
the subject of a good deal of unfavorable criticism, but all 
further contention on the subject is silenced by sec. 3, act of 
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March 3, 1887, which reads as follows:! ‘* That every receiver 
or manager of any property appointed by any court of the 
United States may be sued in respect of any act or transaction 
of his in carrying on the business connected with such property, 
without the previous leave of the court in which such receiver 
or manager was appointed; but such suit shall be subject to the 
general equity jurisdiction of the court in which such receiver 
or manager was appointed, so far as the same shall be neces- 
sury to the ends of justice.”’ 

After a long struggle, the rule announced in Dow v. Memphis 
& Little Rock R. Co.,? and vigorously and ably contended for 
by Mr. Justice Miller in his dissenting opinion in Barton v. 
Barbour,® has, by act of Congress, become the law of the land 
and obligatory on all Federal courts. 

Touching the provision of this section, to the effect that 
the suit shall be subject to the general equity jurisdiction 
of the court, etc., the court in Central Trust Company v. 
The St. Louis, A. & T. Ry. Co.,* said: ‘It is true the 
act of Congress provides that, when the receiver is sued, 
the ‘suit shall be subject to the general equity jurisdic- 
tion of the court in which such receiver or manager was 
appointed, so far as the same shall be necessary to the ends of 
justice.’ This clause of the act establishes no new rule, but is 
merely declaratory of the previously existing law. The receiver 
holds the property for the benefit of all persons having any inter- 
est in or lien upon it. The road is a unit. Broken into parts 
or deprived of its rolling stock, its value would be greatly 
impaired. Suits, therefore, which seek to deprive the receiver 
of the possession of the property, and all processes, the execu- 
tion of which would have that effect, are subject to the control 
of the court appointing the receiver, so far as may be necessary 
to the ends of justice. The marshaling of the assets, and the 
orderly distribution of the fund or property according to the 
rights and equities of the several parties in interest, is not to be 
interfered with by the judgment or process of the State court. 
The judgment of the State court is conclusive as to the amount 
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of the debt, but the time and mode of its payment must be con- 
trolled by the court appointing the receiver.’ 

The contention has been made and sustained in at least one 
Circuit Court of the United States that judgments recovered 
against receivers in actions at law in the State courts were not 
conclusive upon the receivers as to the amount of the debt, and, 
that the Circuit Court might in its discretion reduce the amount 
of the recovery in the State court. This is obviously an errone- 
ous view. As was said in the case of Central Trust Company v. 
The St. Louis, A. & T. Ry. Co.:! ‘The right to sue the 
receiver in the State court would be of little utility, if its judg- 
ment could be annulled or modified at the discretion of this 
court. It is open to the receiver to correct the errors of the 
inferior courts of the State by an appeal to the Supreme Court 
of the State. But this court is not invested with appellate or 
supervisory jurisdiction over the State courts, and cannot annul, 
vacate or modify their judgments.’’? 


II. One Havinc a Demanp AGarnst THE Recerver May Fite an 
INTERVENING PETITION IN THE FORECLOSURE Suit — THE PROPER 


One having a demand against the receiver has his election to 
sue the receiver in the State court or to file an intervening 
petition in the suit in which the receiver was appointed. It has 
been decided by the Circuit Court of Appeals of this circuit that 
when the petition of intervention seeks a recovery upon a 
purely legal demand, the intervener may rightfully demand a 
jury trial upon the issues of fact. 

In the case of Rouse, Receiver, v. Hornsby,® Hornsby filed his 
petition of intervention in the foreclosure suit in which the 
receivers were appointed, seeking to recover damages for an 
alleged personal injury. The receivers filed a motion in the 
court below asking that the petition of intervention be referred 
to **a master with instructions to find and report on both the 
law and the facts,’’ and the intervener moved the court that a 
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jury be impaneled to try the issue. The lower court sustained 
the motion of the intervener. There was a trial to a jury anda 
verdict and judgment for the intervener and the receivers brought 
the case to the Circuit Court of Appeals, assigning among other 
errors, that the court below erred in not referring the case to the 
master, and in trying it before a jury. In answer to this con- 
tention the Circuit Court of Appeals said: ‘* While the inter- 
vening petition was filed in the chancery suit, it had no relation 
to any equitable issue in that case and presented only a cause of 
action at law which the court very properly impaneled a jury to 
try.’’ It is further said in the same case, that, ‘* As the inter- 
vening petition set up a cause of action exclusively cognizable at 
law and was tried by a jury, a writ of error was the appropriate 
mode of bringing the record into this court.’’ 


Ill. Or tHe Dests anp oF THE ComMPANy 
WHICH HAVE Priority Over THE MortGace Dest. 


Another benefit inuring to the railroad company and its 
mortgage bondholders from a railroad receivership was the 
opportunity it afforded to escape the payment of all obligations 
of the company for labor, supplies and materials furnished and 
used in the construction, repair and operation of the road. 
Whenever a railroad company became so largely indebted for 
labor, material and supplies, and other liabilities incurred in the 
operation of its road, that it could profitably pay the expense 
incident to a receivership and foreclosure for the sake of getting 
rid of its floating debt, it sought the aid of a friendly mortgage 
bondholder, through whose agency it was quickly placed in the 
hands of a receiver, and immediately a court of equity was asked 
and expected to do the mean things which the company itself 
was unable or ashamed to do. The president of the company 
was commonly appointed receiver, and the work of repudiating 
its debts was swiftly and effectually accomplished through the 
aid of a court of equity. The floating debt incurred in improv- 
ing and operating the road for the benefit of the company and 
its security holders was repudiated, and the road formally sold 
under a decree of foreclosure to a new company in name,. 
organized by the owners of the stock and bonds of the old com- 
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pany. By this process a railroad company was enabled to 
escape the payment of its debts by what was little more than a 
mere change of its name, and often the only change made in 
that was from Railroad Company to Railway Company. A 
railroad company in my State has gone.through this process 
three times. Originally its name was ‘* The Memphis & Little 
Rock Railroad Company.’’ After the first foreclosure, it 
changed its name to ‘*The Memphis & Little Rock Railway 
Company.’’ After the second foreclosure it began at the other 
end of its line, and called itself «* The Little Rock & Memphis 
Railroad Company,”’ and after the third foreclosure it called 
itself ‘* The Little Rock & Memphis Railway Company.’’ It is 
proper to say that the last two foreclosures profited it nothing 
in the way of getting rid of the class of debts we are now con- 
sidering, on account of the rule adopted in that district on the 
subject.? 

A Kentucky chancellor, it is believed, was the first judge in the 
United States to insert in his order appointing a railroad receiver 
a provision to the effect that the receiver should pay out of the 
earnings of the road to the employés operating the same, so 
much of the wages due them as accrued within thirty days next 
before the appointment of the receiver. As restricted and 
limited as this order was, it was vehemently assailed in one of 
the law journals of the period as a flagrant violation of the con- 
stitutional rights of the mortgage bondholders. The judicial 
mind has gradually undergone a change on this subject. 

When it appears it would be equitable and just to do so, 
a court appointing a receiver at the suit of mortgage bond- 
holders may make it a condition of the appointment that 
certain debts and liabilities of the railroad company shall 
be paid by the receiver out of the tolls and earnings of 
the road, and if not thus paid, that they shall be paid out 
of the corpus of the property. In Fosdick v. Schall,? Chief 
Justice Waite, speaking for the Supreme Court, said: ‘*The 
mortgagee has his strict rights, which he may enforce in the 
ordinary way. If he asks no favors, he need grantnone. But if 
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he calls upon a court of chancery to put forth its extraordinary 
powers and grant him purely equitable relief, he may with pro- 
priety be required to submit to the operation of a rule which always 
applies in such cases, and do equity in order to get equity. The 
appointment of a receiver is not a matter of strict right. Such 
an application always calls for the exercise of judicial discretion ; 
and the chancellor should so mold his order that while favoring 
one, injustice is not done to another.”’ 

The Supreme Court held in that case that it was competent 
** for the court, when asked by the mortgagees to take possession 
of the future income and hold it for their benefit, to require as 
a condition of such an order that what is due from the earnings 
to the current debt shall be paid by the court from the future 
current receipts before anything derived from that source goes 
to the mortgagees.”’ 

This case furnishes the first utterance of that court on this 
subject. It has had occasion to consider the subject in many 
cases since and the doctrine announced has been expanded, 
extended and applied in a variety of cases. The cars are col- 
lected in Mr. Cohn’s note to the case of Farmers’ Loan & Trust 
Co. v. Kansas City W. & N. W. Ry. Co,, 53 Fed. Rep. 182, 
and in the case of St. Louis Trust Co. v. Riley, 70 Fed. Rep. 32. 

The debts of a railroad company which take precedence of 
the mortgage are commonly termed ‘* preferential.’’ They are 
usually defined to be those which have aided to conserve the 
property and have been contracted within some reasonable time. 
But just what debts aid to conserve the property and just what 
length of time will bar them when their payment has not been 
made a condition of appointing the receiver, is not very clear 
upon the authorities. It has sometimes been said that prefer- 
ential debts more than six months overdue when the receiver 
was appointed, thereby lost their rank as such, but there is no 
fixed rule barring preferential debts contracted more than six 
months before the appointment of the receiver. There is, ina 
word, no six months’ rule.1. Sound reason and justice must 
sooner or later force the courts to adopt this view. The wit of 
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man cannot suggest a reason why an admittedly preferential 
debt should lose its preferential character because the creditor 
did not coerce its payment inside of six months from the date 
of its accrual. In such cases equity should follow the law, and 
the equitable right should not be barred short of the time required 
to bar the debt. 

It is not to be implied from what has been said that a mort- 
gagee of a railroad company can escape the payment of prefer- 
ential debts by a foreclosure of his mortgage without asking 
for a receiver. Liabilities of a railroad company which fall 
within the definition of preferential debts have priority over a 
mortgage on its road, whether a receiver has been appointed in 
the suit to foreclose the same or not. In a suit to foreclose a 
mortgage on a railroad where no receiver has been appointed, 
persons holding demands against the company which come within 
the definition of preferential debts, may intervene in the fore- 
closure suit and the court will decree that their demands shall 
be paid out of the proceeds of the sale of the mortgaged 
property. 

It is not necessary to secure the payment of admittedly prefer- 
ential debts that their payment should be made a condition of 
appointing the receiver. But in view of the doubt and uncer- 
tainty as to just what debts are preferential, and to silence con- 
tention on that subject, and to insure the payment of such 
demands as it appears to the chancellor ought justly and equit- 
ably to be preferred to the mortgage debt, the proper practice is 
for the court at the time of appointing the receiver, to make it a 
condition of the appointment, that the classes of debts and 
liabilities enumerated in the order shall be paid by the 
receiver out of the earnings of the road, and if they 
prove to be inadequate, then that they shall be paid out 
of the proceeds of the sale of the property. Such an order 
furnishes a clear guide and rule for the parties, the court and the 
public. The receiver will not be heard to complain of such an 
order, and if the complainant in the suit, after accepting the 
receiver on such a condition, should seek to break faith with the 
court by appealing from the order, the court should promptly 
discharge the receiver and dismiss the bill. Of course, under 
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such an order it is open to the complainant and the receiver to 
contest the question whether a particular claim falls within the 
provisions of the order, and in all cases to put the claimant to 
the proof of his debt or demand. The tendency of legislation 
and of the judicial mind is to apply to railroads so far as relates 
to debts and liabilities incurred in their operation, substantially 
the rule that obtains in admiralty, which gives to all such demands 
priority over a mortgage on the vessel. In some States this rule 
has been established in all its breadth by statute, and in others 
it has been partially adopted. It is competent for Congress to 
declare that a Federal court shall not appoint a receiver for a 
railroad without stipulating for the payment of the debts and 
liabilities of the railroad company, of the character we are con- 
sidering. And to insure uniformity of practice in those courts, 
such an act ought to be passed. At present the practice varies 
in the different circuits and in some of them the rule is ex- 
tremely indefinite and uncertain. It is settled by repeated 
judicial decisions that railroads, like ships and steamboats, are 
instruments of commerce, and as much subject to the regulation 
of Congress under the commercial clause of the constitution as 
the latter. In the Clinton Bridge case,! Mr. Justice Miller said: 
**T have shown that railways are now means of interstate com- 
merce as well as steamboats. Their iron tracks, extending from 
ocean to ocean, are no more limited by political boundaries than 
are the rivers which rise in one State and flow through others to 
the sea. Over the former, propelled by one application of the 
motive power of steam, roll many cars, laden with the products 
and fabrics of one section of the country for the supply of the 
wants of a distant section. Through the latter, propelled by 
another application of the same power, ply the steamers, laden 
in like manner, and discharging a like beneficent office. Where 
lies the difference between them? Why should not the power 
which regulates one extend to the control of the other?’’ 

‘* Where lies the difference between them ”’ in respect of the 
necessity and justice of the rule that makes the thing liable for 
the obligations which every bondholder knows, when he takes his 
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bond, must be incurred in maintaining and operating it as an 
instrument of commerce? 

If it is not so maintained it is of no utility to the public and of 
no value as a security. The public as well as the mortgagee is 
interested in the continued successful operation of the road, and 
it is against sound public policy to proclaim that the man whose 
labor or materials has enabled the road to discharge its duty to 
the public, or who has been damaged by its operation, shall have 
no claim thereon until all prior mortgages are satisfied. The 
same considerations of justice, necessity and public policy which 
led to the adoption of the rule in admiralty call for the applica- 
tion of the rule to railroads. Some of the reasons in support of 
an order for the payment of debts of the railroad company as a 
condition of appointing a receiver are set out at considerable 
length in the opinion of the court in Farmers’ Loan & Trust 
Company v. Kansas City, W. & N. W. R. Co.,! and in an 
elaborate note appended to the report of the case by Mr. Cohn. 
The doctrine has recently been approved and supported by forci- 
ble and unanswerable reasoning by Judge Hanford in Farmers’ 
Loan & Trust Co. v. Northern Pacific R. Co.? 

The following is a copy of such an order made by one of the 
circuit judges of this circuit in a suit to foreclose a railroad 
mortgage in which a receiver was appointed :— 

‘‘ And it appearing to the court that the defendant company 
owes debts and has incurred liabilities to the residents and citi- 
zens Of this district which the holders thereof could, without any 
interference with the legal or equitable rights of the complainant 
under the mortgage set out in the complaint, collect by proceed- 
ings at law from said defendant by seizing its rents, income and 
earnings and in other lawful modes, if not restrained from so 
doing by this court, and that it would be inequitable and unjust 
for the court to deny to said creditors and claimants their legal 
right to collect their several debts and demands by appointing a 
receiver to take and receive the earnings of said road during 
the pendency of this suit, as prayed for in the complainant’s bill, 
without providing for the payment of such debts and liabilities : 
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‘It is therefore declared that this order appointing the receiver 
herein is made upon this express condition, namely: That all 
debts, demands and liabilities due or owing by the defendant 
company which were contracted, accrued or were incurred in 
this district, or are due or owing to any residents of this 
district, for ticket and freight balances, or for work, labor, 
materials, machinery, fixtures and supplies of every kind and 
character, done, performed or furnished in the repair, equip- 
ment, operation or extension of said road and its branches in 
this district and all liabilities incurred by the said defendant 
company in the transportation of freight and passengers, includ- 
ing damages for injuries to employes or other persons and to 
property, which have accrued or upon which suit has been 
brought or was pending or judgment rendered in this State, 
within twelve months last past, and all liabilities of said com- 
pany to persons or corporations who may have become sureties 
for said company on stay or supersedeas bonds or cost bonds, 
or bonds in garnishment or other like proceedings, without 
regard to the date of said bonds, or whether such bonds were 
furnished in actions or proceedings pending in this district or 
elsewhere, together with all debts and liabilities which the said 
receiver may incur in operating said road, including claims for 
injuries to persons and property as aforesaid, are hereby de- 
clared to be preferential debts and shall be paid by the receiver 
as the same shall accrue, out of the earnings of the road if 
practicable, or out of any funds in his hands applicable to that 
purpose, and if not sooner discharged, then the same shall be 
paid out of the proceeds of the sale of the said road which shall 
not be discharged from the custody of this court until said debts 
and demands are paid.”’ 

All parties acquiesced in this order and the debts of the com- 
pany falling within its provisions were paid. The order un- 
doubtedly included some debts and demands not preferential, as 
that term is at present defined, but under the circumstances it 
was deemed not only just and equitable to the creditors, but it 
was also believed to be for the best interests of the owners of 
the property that the debts mentioned should be paid. Experi- 
ence has shown that a railroad cannot be safely and successfully 
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operated through an enemy’s country, and nothing excites a 
more hostile or dangerous feeling towards a railroad than the 
repudiation of the debts justly due from the railroad company 
to the people living along the line of the road. The people 
look to the road for the payment of their debts, and when pay- 
ment is denied them, their animosity and malice are vented on 
the offending thing. And if there be among them a desperate 
or lawless character, an act of malicious mischief, destructive 
alike to life and property, is the consequence. Again, those 
creditors who have been extensive patrons of the road, will 
withdraw their patronage and bestow it upon some rival road. 
There is always danger that the repudiation of such debts will 
in the end cost the trust estate more money than it would take 
to pay them. 


IV. Or tHe Orpers Necessary TO INsuRE PAYMENT OF THE OBLI- 
GATIONS OF THE CouRT AND OTHER PREFERENTIAL DEBTs. 


To make such an order effective and to render it certain that | 
all the obligations and liabilities of the court incurred in the 
operation of the road by its receiver will be paid, an appropri- 


ate provision for that purpose should be inserted in the decree of 
foreclosure and in the order approving and confirming the sale. 

In the case of the Union Trust Company of New York v. 
The Atchison, Topeka & Santa Fe R. R. Company, the decree 
of foreclosure contained the following provision on this sub- 
ject: ** The purchaser or purchasers, his or their successors and 
assigns shall, as part consideration and purchase price of the 
property purchased, and in addition to the sum bid, take the 
same and receive the deed therefor upon the express condition 
that he or they, or his or their successors or assigns, shall pay, 
satisfy and discharge any unpaid compensation which shall be 
allowed by the court to the receivers, and all indebtedness and 
obligations or liabilities which shall have been legally contracted 
or incurred by the receivers before delivery of possession of the 
property sold, and also any indebtedness and liabilities con- 
tracted or incurred by said defendant railroad company in the 
operation of its railroads prior to the appointment of the 
receivers, which are prior in lien to said general mortgage, or 
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payment whereof was provided for by the order of this court 
dated January 10, 1894, and filed January 16, 1894. [This 
was the order requiring the payment of certain debts of the 
railroad company which I have read] and which shall not be 
paid or satisfied out of the income of the property in the hands 
of the receivers, upon the court adjudging the same to be prior 
in lien to said mortgage and directing payment thereof, pro- 
vided that suit be brought for the enforcement of such indebt- 
edness, obligation or liability, within the period allowed by 
the statute of limitations of the State of Kansas! for the 
commencement of such suit thereon after such indebtedness, 
obligation or liability was contracted or arose. 

‘* In the event that said purchaser or purchasers shall refuse, 
after demand made, to pay any such indebtedness, obligation or 
liability, the person holding the claim therefor, whether estab- 
lished in a State court or any other court of competent juris- 
diction, may, upon fifteen days’ notice to said purchasers, their 
successors or assigns, file his petition in this court to have such 
claim enforced against the property aforesaid in accordance 
with the usual practice in relation to claims of a similar char- 
acter ; and such purchaser or purchasers, and his and their suc- 
cessors or assigns, shall have the right to appear and make 
defense to any claim, debt or demand so sought to be enforced, 
but either party shall have the right to appeal from any judg- 
ment, decree or order made thereon. And jurisdiction of this 
cause is retained by this court for the purpose of enforcing 
the foregoing provisions of this decree, and the court reserves 
the right to retake and resell said property in case the pur- 
chaser or purchasers, his or their successors or assigns, shall 
fail to comply with any order of the court in respect to the 
payment of such prior indebtedness, obligations or liabilities 
within thirty days after service of a copy of such order ”’ 

In the same case the master’s report of the sale of the prop- 


1 There is no reason why the debts against the railroad company, though 
and liabilities of the court incurred it is the practice of some courts to 
in the operation of the road should be make the limit much shorter, and 
barred in any shorter time than it sometimes so short as to prevent the 
would take to bar the like demands assertion of meritorious claims. 
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erty was ‘ratified, approved, confirmed and made absolute, 
subject, however, to the payment of the receivers’ compensa- 
tion, receivers’ debts and preferential claims, and to all equities 
reserved, and to all and singular the conditions of purchase as 
recited in such decree; and this court expressly reserves and 
retains jurisdiction of this cause and power to enforce all the 
provisions of said decree, including the right to retake and 
resell the said railroad and franchises, stocks, bonds and other 
property sold, in case the said purchasers, their successors or 
assigns, shall fail to comply with any order of this court in 
respect to the payment of any of the prior indebtedness, obli- 
gations or liabilities provided for in said decree within thirty 
days after service of 4 copy of such order upon such purchasers, 
their successors or assigns.”’ 

The purchaser upon confirmation of the sale should make 
himself a party to the foreclosure suit by petition of interven- — 
tion, and he cannot appeal from the judgments or decrees of the 
court until he has done so. The proper practice to be pursued 
by the purchaser and the court in such cases is particularly 
pointed out in Fitzgerald v. Evans.! 

All the debts and liabilities incurred in the operation of a road 
by the receiver are the debts and liabilities of the court appointing 
the receiver. The court should not, therefore, permit the road 
to pass out of its custody without making the amplest provision 
for securing the payment of its obligations. ‘* Courts should 
pay their debts if nobody else does.’’? Instances have occurred 
where the court has parted with the property without making 
any provision for the payment of its outstanding obligations. 

The citizen can have little confidence in, or respect for a 
court that will put the property out of its possession and beyond 
its reach without making provision to pay its debts. If a citizen 
was to do such an act, the law would brand it as a fraud. 

It is better to make the unknown and unascertained liabilities 
of the court a preferred charge upon the property payable by 
the purchaser or his assigns in the mode indicated in the fore- 
going order, than it is to require the payment into the registry 


1 49 Fed. Rep. 426. 2 Dow v. Memphis & Little Rock R. Co., supra. 
VOL. XXX. 12 
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of the court of a sum of money estimated to be sufficient to meet 
such demands. The sum paid into the registry of the court may 
prove inadequate for the purpose, and there is always the danger 
‘that the fund may be lost ; besides, it is putting an unnecessary 
burden on the purchaser to deposit money to pay debts that have 
not been and may never be established. 


V. Tae Recerver Must Operate THE Roap ACCORDING TO THE 
REQUIREMENTS OF THE StaTE Law. 


At one time the notion prevailed in some quarters that when 
a Federal court took a railroad into its custody and control 
through its receiver, the road was thereby taken out from under 
the operation of the constitution and laws of the State, and that 
the receiver was a law unto himself, and could operate the road 
without regard to the requirements of the State laws, and, 
indeed, contrary to the requirements of those laws. An end was 
put to this erroneous doctrine and practice by sec. 2, act of 
Congress, March 3, 1887,! which provides: — 


‘* That whenever in any cause pending in any court of the 
United States there shall be a receiver or manager in possession 
of any property, such receiver or manager shall manage and 
operate such property according to thé requirements of the 
valid laws of the State in which such property shall be situated 
in the same manner the owner or possessor thereof would be 
bound to do if in possession thereof. Any receiver or manager 
who shall willfully violate the provisions of this section shall be 
deemed guilty of a misdemeanor, and shall, on conviction thereof, 
be punished by a fine not exceeding three thousand dollars, or 
by imprisonment not exceeding one year, or by both said punish- 
ments, in the discretion of the court.’’ 


VI. Renunciation or Exrecutory Conrracts. 


A receiver of a railroad company may, at his election, with 
the approval of the court, renounce a large class of the execu- 


1 24 Stat., Chap. 373, p. 554. 
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tory contracts made by the railroad company which he esteems 
to be burdensome to the trust estate.! 

This rule is not reciprocal. The other party to an executory 
contract with the railroad company, cannot renounce it upon 
the appointment of the receiver, however burdensome it may be 
to him. It results from this rule that a receiver may ratify and 
enforce all executory contracts which are of advantage to the 
trust estate and repudiate those that are deemed to be burden- 
some. This rule not infrequently constitutes one of the chief 
considerations for a foreclosure. It furnishes an easy and 
speedy mode of getting rid of all the unprofitable and embar- 
rassing executory contracts of the railroad company. 


VII. Or tHE PayMent oF TAXES AND THE PROPER JURISDICTION IN WHICH 
To CONTEST THEIR PAYMENT IF ALLEGED TO BE ILLEGAL. 


Early in the history of railroad receiverships in the Federal 
court exceedingly lax notions obtained as to the duty and obliga- 
tion of the court to pay the State and county taxes on the rail- 
road it was operating. The company would not pay the taxes 


and could not be made to do so because all its property was in’ 
the custody and possession of the court. The property being 
in the custody of the court, the tax collector could not levy 
upon it for the taxes assessed against it, and if the receiver did 
not have the money to pay the taxes — which was commonly the 
case — their payment was postponed indefinitely. When the 
receiver claimed that the taxes assessed upon the property were 
illegal, the question of their legality had to be tried in the 
Federal court, notwithstanding no Federal question was in- 
volved, and the county and State were required to appear in that 
court and support their right to collect the taxes. In this way 
several years sometimes elapsed before the receiver paid any 
taxes on the road in his possession. A much sounder practice 
now obtains. The receiver is required to pay the taxes assessed 
upon the property in the time and manner the laws of the State 
require the taxes on such property to be paid, and if he fails to 
do so, the same penalties attach that would attach if the road 


1 Ames v. Union Pacific Ry. Co., 60 Fed. Rep. 966. 
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| was operated by the company. When necessary the court will 
authorize the receiver to borrow money to pay taxes, and make 
the debt contracted for such purpose, the first and paramount 
q lien on the property. When the receiver disputes the regular- 
q ity or validity of the assessment, the court will require him to. 
pay or tender unconditionally such portion of the taxes as he 
admits to be due, or as would be due if the taxes had been 
regularly and legally assessed upon the property, and to con- 
test the validity of the remainder in the State court, unless it 
appears that they have been assessed in violation of the consti- 
tution or laws of the United States. Whenever the validity of 
the tax depends on the construction of the State constitution 
and laws, and that constitution and those laws are not in conflict 
é | with the constitution of the United States, the receiver should 
be compelled to test the validity of the taxes in the State 
courts. This is the practice of at least one of the circuit 
judges of this circuit. 


VIII. How to Sreep THE FORECLOSURE AND TERMINATE THE 
RECEIVERSHIP. 


One serious objection to railroad receiverships is that they 
| are often continued for a great length of time. This is an 
abuse of the jurisdiction and powers of a court of equity which 
it is within the power of these courts themselves to correct. 
For many years it has been the practice in one district in this 
circuit to insert in all orders appointing railroad receivers the 
following provision: ‘* The complainant is required to prosecute 
this suit to a final decree of foreclosure and to cause that decree 
to be executed as rapidly as is possible under the rules of equity 
practice; and failing to do so, the court on its own motion wil] 
discharge the receiver and dismiss the bill, first making appro- 
priate provision for the payment of all obligations of the court 
incurred in operation of the road, to pay which, the court will 
if necessary, decree a sale of the road.’’ 

If the bill is filed in good faith to procure a foreclosure, there 
i is no reason why the suit should be protracted beyond the time 
iH ‘ reasonably necessary to give the security holders an opportunity 
to agree upon a scheme of reorganization. If no such scheme 
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is agreed upon in a reasonable time, the court should compel the 
trustee to take and execute a decree of foreclosure on pain of 
dismissing the bill. The parties in interest often prefer to have 
the court operate the road. The receiver and other officers of — 
the court are commonly quite willing that the receivership, like 
the brook, should ‘‘ go on forever;’’ and to terminate it, the 
most peremptory orders and vigorous auction on the part of the 
court. are sometimes necessary, but with such action on the part 
of the court it can always be terminated within a reasonable 
time. 

The suit is sometimes protracted by the courts admitting into 
the suit as defendants, individual bondholders with leave to file 
answers and cross-bills, The trustee in the mortgage is the 
representative of all the bondholders.! The cases must be 
very rare indeed where the trustee is not capable of representing 
all the bondholders, or where any one or more of the bondholders 
has any special rights or equities to be protected different from 
those of the other bondholders. In most cases where individual 
bondholders seek to be made parties they do so, not for the 
purpose of asserting or maintaining any right which their trustee 
would not or could not assert and maintain for them, but for the 
purpose of gaining some advantage over the majority of their 
fellow-bondholders represented by the trustee. A single bond- 
holder admitted as a party to the suit may file all manner of 
pleading and make all manner of captious objections, and has 
the right to insist upon being heard on every motion and at every 
step in the case. If fifty different bondholders are admitted, 
then the fifty have all these rights and also the right to appeal. 
It is in vain that the great majority of the bondholders agree 
upon a scheme of reorganization which places every bondholder 
on an exact equality. From their vantage ground as parties to 
the suit, the individual bondholders reject any and every scheme 
of reorganization which does not give them greater rights and 
privileges than are enjoyed by their fellow-bondholders, and by 


threats of protracting the litigation, and of resisting a decree of 


foreclosure, and of appealing from the decree, they compel their 


1 Farmers’ Loan & Trust Co. v. K. C. W. & N. W. R. Co., supra. 
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fellow-bondholders to give them that to which they are neither 
legally nor equitably entitled. The sound rule is not to admit 


_ individual bondholders to become parties. Even where the 


trustee is impeached or disqualified, the individual bondholder 
should not be admitted as a party, but the court should appoint 
or cause to be appointed or elected in the mode provided in the 
trust deed, a capable and impartial trustee in the place of the 
trustee impeached or disqualified. In thirty years’ experience on 
the bench, 1 have had a good deal to do with railroad foreclosure 
suits and I have never in a single instance, admitted an individ- 
ual bondholder to become a party to the suit, and I am confident 
no bondholder ever lost any right to which he was legally and 
equitably entitled by having his application to be made a party 
denied. The contrary practice is vicious and will have to be 
abandoned if railroad foreclosure suits are to be conducted in an 
orderly manner and with a due regard to the rights of all parties 
in interest, and are to be brought to an end within any reason- 
able time. 

What is here said about individual bondholders making 
themselves parties to the foreclosure suit applies as well 
to individual stockholders of the railroad company. Neither 
should be permitted to intervene in the foreclosure suit 
except under circumstances and conditions that rarely, if 
ever, occur. If they have any real grievance, they should 
seek redress by an independent suit. The doctrine of 
lis pendens will sufficiently protect their rights." 


IX. Or Ancrittary RECEIVERSHIP. 


Under our present Federal judicial system, a circuit court of 
the United States cannot exercise jurisdiction over persons or 
property beyond the boundaries of the district in and for which 
the court is held. A circuit court of the United States appoint- 
ing a receiver of a railroad cannot, therefore, enforce its orders 
or protect its receiver in the possession of the property, or 
punish those who disturb that possession, outside of its ter- 


1 Farmers’ Loan & Trust Co.v. K.C. Trust Co. v. Marietta & N. G. R. Co., 
W. & N. W. R. Co., supra; Central 48 Fed. Rep. 14. 
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ritorial jurisdiction. Many of the railroads of the country run 
through two or more States. When a mortgage on such a road 
is to be foreclosed, the court in which the bill is first filed for 
that purpose is styled the court of primary jurisdiction. The 
court of primary jurisdiction having acquired jurisdiction over 
the railroad company by voluntary appearance or by due per- 
sonal service of process on the company in the district, may 
appoint a receiver for the whole line and compel the company 
to transfer the possession of the property to the receiver so 
appointed. The court can do this because having acquired 
jurisdiction over the person of the corporation it may, by 
attachment for contempt against the officers of the corporation, 
or in some other appropriate mode, compel them to transfer to 
the receiver the possession of the property of the company, 
wherever situated. But the court is powerless to protect the 
receiver in his possession of the property in other districts or to 
compel obedience to its order by persons in other districts over 
whom it has acquired no jurisdiction. The circuit court of 
every district through which the road runs has the same legal 
right to appoint a receiver for the portion of the road within its 
jurisdiction that the court of primary jurisdiction had to appoint 
a receiver for the part of the road within its jurisdiction. But 
if each court acting independently of the others should appoint 
a receiver for that part of the road within its jurisdiction, and 
operate that portion of the road as a separate and independent 
line, it would result in great confusion and irreparable loss and 
damage to the property. The injurious consequences of such 
a practice have compelled the adoption of a rule of practice 
that obviates the difficulty. The rule is this: The court in 
which the bill to foreclose the mortgage is first filed, and the 
receiver appointed, is styled the court of primary jurisdiction, 
and as such, has exclusive jurisdiction in all matters relating to 
or affecting the general administration of the receivership or 
trust, and the auxillary courts will protect the receiver in the 
possession of the property and will exercise jurisdiction in mat- 
ters of local concern which affect only persons and property in 
the district, such as the allowance and payment of debts and 
demands due to the citizens of the district.. Upon the com- 
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plainant filing proper ancillary bills in the circuit courts in the 
other districts, those courts will take what is termed ancillary 
jurisdiction. What is meant by ancillary jurisdiction is best 
shown by a copy of an order made by one of the circuit courts 
in this circuit upon assuming ancillary jurisdiction in a railroad 
foreclosure. The order is as follows: — 


“THE UNITED STATES OF AMERICA, 
EIGHTH JUDICIAL CIRCUIT. © 


In the Circuit Court of the United States for the 
District of 


** Onthis........day of +eeeeee, came On to be heard 
the ancillary bill filed by the complainant in this cause, and 
the court having considered the same, and it appeariug to 
the court that said complainant has already filed its bill of 
complaint against in the 
Circuit Court of the United States for the............ District 
of...+++++++.-seeking for the foreclosure of a certain mort- 
gage or deed of trust executed by said defendant company to 
said complainant upon the railroad, property, rights, privileges 
and franchises of the said defendant company wherever situ- 
ated: 

‘*And it further appearing that in said cause now pending in said 
Circuit Court in said...... - District of . 
last named court made its order and decree sustaining said com- 
plainant’s application for a receiver and naming and appoint- 
as receiver of the railroad, property, 
rights, privileges and franchises of the said defendant company 
covered by said mortgage so sought to be foreclosed as afore- 
said with certain powers and under certain instructions as fully 
appear in said order, a copy of which is attached to said com- 
plainant’s ancillary bill filed herein : 


| 
vs 


RAILROAD RECEIVERSHIPS IN THE FEDERAL COURTS. 185 


‘* And it further appearing that a portion of the railroad and 
real and personal property owned by the said defendant subject 
to the lien of said mortgage is in this district and within the 
jurisdiction of this court: 

‘¢ It is therefore ordered, adjudged and decreed that this court 
take ancillary jurisdiction with said Circuit Court in the ...... 
District of in this cause: 

‘It is further ordered, adjudged and decreed that the said order 
made by the said Circuit Court of primary jurisdiction sustain- 
ing the application of the complainant for a receiver and 
appointing... a8 such receiver, be, and the 
same is hereby, ratified, approved and confirmed and the said © 

is hereby appointed receiver by this court 
and vested with the same rights, powers and privileges as are 
conferred by said order of said Circuit Court of primary juris- 
diction, over that portion of the property of said defendant 
subject to the lien of the mortgage, which is in this district and 
within the jurisdiction of this court, and the said receiver having 
already executed bond in the manner prescribed by the order 
and decree of said Circuit Court of primary jurisdiction, is 
hereby authorized to take possession of the railroad and property 
of the defendant in this district and to act as such receiver 
without taking further oath of office or executing further bond, 
and said receiver will make his reports to the court of primary 
jurisdiction and pass his accounts in the master’s office of that 
court, and will make no reports to this court except when 
specially ordered so to do. 

‘¢ It is further ordered that the authority and jurisdiction of the 
said Circuit Court for the............ District of ............ 
as the court of primary jurisdiction be and the same is hereby 
recognized and confirmed, and that said court shall exercise 
jurisdiction in all matters and proceedings and make all orders 
relating to or affecting the general administration of said 
trust and the conduct of said receivership. But this court 
retains and will exercise jurisdiction in matters of a local nature 
and which affect only persons and property in this district, and 
jurisdiction to settle and determine the claims and demands of 
the citizens of this district against the receiver, and retains 
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jurisdiction to direct the payment, out of the trust fund, of the 
debts and liabilities of the defendant company payable in this 
district or due to citizens of this district hereinafter enumerated 
in this order and declared to be preferential, and may also 
determine by general or special order what other debts and 
demands shall be deemed preferential; and the orders of this 
court in respect of said claims and demands shall be effectual to 
bind the property of the defendant company in this district and 
shall be observed and obeyed by said receiver.”’ 


Here follows the order requiring the payment of certain debts 


due from the company, heretofore set out, and the order con- 
cludes thus:— 


«This court hereby expressly reserves the right at any time 
upon the application of any person interested or upon its own 
motion to make such other and further orders to secure com- 
pliance with the terms of this order and the payment of all claims 
and demands hereinbefore declared to be preferential, as to the 
court shall seem meet and proper.”’ 


In the case of the Farmers Loan & Trust Co. v. The Northern 
Pacific R. R. Co., some differences of opinion arose between the 
circuit court of the United States for the district of Wisconsin 
in the seventh circuit, and the circuit court of the United States 
for the district of Washington in the ninth circuit, as to which 
was the court of primary jurisdiction in that case. The matter 
was finally brought to the attention of the Justices of the 
Supreme Court of the United States assigned to the several cir- 
cuits through which the road ran or in which it had property 
(the second, seventh, eighth and ninth circuits), and they 
asserted the propriety and necessity of the practice which recog- 
nizes courts of primary and ancillary jurisdiction in such cases 
and pointed out the jurisdiction to be exercised by each, sub- 
stantially as it is stated in the foregoing order. This action of 
the learned Justices, though advisory in its character and not 
technically the judgment of a court, was taken after full argu- 
ment and consideration of the question and will doubtless be 


accepted as settling the practice for all the circuits in such cases 
in the future. 
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Young gentlemen, I have called your attention to a few mat- 
ters only, relating to the subjectin hand. My remarks probably 
have not been technically accurate in every respect and they 
were not intended to be exhaustive on the points touched upon, 
but merely suggestive. 

I trust that you may find them of some service to you in your 
more thorough and critical investigation of the subject. 
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THE CASE OF MARBURY v. MADISON. 


There has never been a case in jurisprudential records, more 
marked and important than the case of Marbury v. Madison, 
which was considered by the Supreme Court of the United States 
at the February term in the year 1803, and in which it was first 
decided that such court could nullify a law of Congress. It 
is the purpose of this paper to give, briefly and impartially, 
the causes that led up to such decision, its character and scope, 
and the circumstances surrounding and following it. 

The American colonies had emerged from the war with the 
mother country, achieving the acknowledgment, by Great 
Britain and the world, that such colonies, in the language of the 
Declaration of Independence, were ‘‘free and independent 
States.’? The people of such States had found the Articles of 
Confederation inadequate to the demands and requirements of 
the confederated union, and ‘‘a more perfect union’’ bad been 
suggested by the Constitutional Convention representing the 
several States, excepting Rhode Island, which convention 
assembled in Philadelphia in 1787, and formulated a constitu- 
tion. This constitution was ratified by all of the States, and 
they became, as its preamble declares, ‘* a more perfect union”’ 
of ‘free and independent States.’? Of course, in order to 
secure that more perfect union, it became necessary to surrender 
up a certain degree of State sovereignty, which was done, the 
States under the constitution delegating to the Federal govern- 
ment certain powers necessary for its construction, in deroga- 
tion of their hitherto plenary sovereignty. The measure of the 
extent of that necessary delegation for such a federated 
government was the great stumbling block in the convention 
that formulated the constitution, and in the conventions of the 
several States which ratified it; and the constitution as ratified 
became the definite measure so agreed upon. 


1 1 Cranch. 137, 
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In the Constitutional Convention the contest was mainly be- 
tween those who desired a strong consolidated government and 
those who desired additional strength given to the confederation 
already existing; and the government as created was a happy 
medium between these two extremes. It was entirely satisfac- 
tory to neither, but acquiesced in by both; for, as John Quincy 
Adams forcibly expressed it, ‘‘ The constitution itself had been 
extorted from the grinding necessity of a reluctant nation.” 
A few of the wealthy and aristrocratic thought it too weak, but 
the great majority of the yeomanry, who had struggled for 
independence against the tyranny of the Crown and Parliament 
_ of Great Britain, were fearful that it would eventually arrogate 
to itself additional powers, fatal to the integrity and stability 
of the States. This was the general feeling and prevailing fear 
in the several States at the time of the adoption of the consti- 
tution. 

It was this prevailing sentiment that secured from the first 
Congress in 1789 the submission of the first ten amendments to 
the constitution, and their ratification by the several States, all 
of which were additional restrictions upon the Federal govern- 
ment, among which the most important were the ninth, which 
declared that ‘* the enumeration of certain rights shall not be . 
construed to deny and disparage otbers retained by the 
people,’’ and the tenth, which declared that ‘‘ the powers not 
delegated to the United States by the constitution, nor pro- 
hibited by it to the States, are reserved to the States respect- 
ively or to the people.’’ And immediately following the 
decision of the Supreme Court, in 1793, in the case of Chisholm 
v. Georgia,! which held that a State could be sued by a citizen of 
another State, Congress proposed the eleventh amendment, which 
provided that ‘‘ the judicial power of the United States shall not 
be construed to extend to any suit in law or equity, commenced or 
prosecuted against one of the United States, by citizens of another 
State, or by citizens or subjects of any foreign State,’’ which 
amendment was also promptly ratified by the several States. 
While, however, these amendments had been proposed by Con- 


1 2 Dallas, 419. 
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gress, such action was taken, not because the majority of Con- 
gress wished them adopted, but they were extorted from it only 
from the fear that a refusal would lead to the call of another 
convention on the part of the States, which might result in 
denying the Federal government more powers than were denied 
in the proposed amendments. Although the popular feeling was 
against a consolidated government at the time of the formation 
and adoption of the constitution, yet the Federalists, who favored 
a strong consolidated government, had secured a majority of 
Congress and retained such majority until the great civil revolu- 
tion of 1800, which displaced them from power in both the 
executive and legislative branches of the government; the judi- 
cial department alone remaining Federal, every member of which 
was a Federalist at the time of the decision in the case of 
Marbury v. Madison. Of the Federal party Alexander Hamilton 
was the very foremost man, controlling the administration of 
Washington and Adams and the legislation of Congress, for the 
first twelve years of our national existence. He secured the 
passage of the Judiciary Act of 1789, which gave more power 
to the Federal judiciary than the constitution gave, and also the 
establishment of a national bank unauthorized by it. During 
the administration of John Adams the Alien and Sedition laws 
were passed at his suggestion, he virtually ruling such adminis- 
tration by having under his influence the several members of the 
Cabinet to such an extent that Charles Francis Adams, the 
grandson of the President, in his Life of John Adams, informs 
us that neither of these laws was ever made the subject of execu- 
tive consultation. Thus, this able man, who had failed in the Con- 
stitutional Convention to secure the strong government he desired, 
was gradually building up such a government in defiance of the 
constitution. His funding policy, creating a large public debt, 
the establishment of the national bank, the conferring upon the 
Federal judiciary, by law, powers in excess of those conferred 
by the constitution, and the passage of the Alien and Sedition 
laws, were all calculated to strengthen the power of the Federal 
government and weaken the power of the States. 

The government of the United States, under the constitution, 
is one of delegated powers only ; incapable, therefore, without 
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an infraction of such constitution, of exercising other powers 
than those thus expressly delegated. This was as true before 
the tenth amendment was adopted as it is now. That amend- 
ment was simply a self-evident truth, but one of such great 
importance as to furnish sufficient reason for its inscription 
within the body of the constitution. Honestly believing, how- 
ever, that a strong government was an absolute necessity, the 
Federal party, under the leadership of Hamilton, proposed to 
secure such government, not exactly in direct opposition to the 
constitution, but without its sanction, and beyond the scope of 
its action and its limitations of power; claiming the right there- 
for under the declaration of its preamble, that the measures 
proposed would conduce ‘to establish justice, insure domestic 
tranquillity, provide for the common defense, and promote the 
general welfare.”’ 

For twelve years, during the administration of Washington 
and the elder Adams, the Federal party was one great host of 
‘¢sappers and miners,’’ busily engaged in undermining our con- 
stitutional fabric. The assumption of State debts, the scheme of 
protecting certain classes by high duties and giving bounties direct 
to other classes, the creation of the national bank, the Alien and 
Sedition laws, and the extraordinary power conferred upon the . 
Federal judiciary, were all without the authority of the constitu- 
tion; but each and all were well calculated to augment the power 
and influence of the Federal government, and to narrow the power 
and minimize the influence of the State governments. And they 
had such an effect. The moneyed classes, the aristocrats, the 
favored manufacturers, the speculators, and the Federal office- 
holders, with their various retinues, formed an array, strong and 
apparently invincible. But while these influences were at work, 
counter influences were aroused to action. James Madison, ** the 
Father of the Constitution ’’ as well as others, raised a note of 
warning against these unconstitutional measures. As thevery fore- 
most man in the convention which framed the constitution, he, 
above all others, knew the measure and scope of its provisions,and 
in his protest against the usurpations of the Federal government, 
he announced what he understood to be its correct interpreta- 
tion, in the General Assembly of Virginia, in 1798, in the 
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following resolutions, written by him, and by that legislature 
transmitted to the legislatures of the States: ‘‘ That this As- 
sembly doth explicitly and peremptorily declare that it views the 
power of the Federal government, as resulting from the com- 
pact to which the States are parties, as limited by the plain 
sense and intention of the instrument constituting that compact, 
as no further valid than they were authorized by the grant 
enumerated in that compact * * *. That the General 
Assembly doth also express its deep regret that a spirit has, in 
sundry instances, been manifested by the Federal government 
to enlarge its power by forced constructions of the constitutional 
charter which defines them; and, that indications have appeared 
of a design to expound certain general phrases (which, having 
been copied from the very limited grant of power in the former 
Articles of Confederation, were the less liable to be miscon- 
strued ) so as to destroy the meaning and effect of the particular 
enumeration, which necessarily explains and limits the general 
phrases, and so as to consolidate the States by degrees into one 
sovereignty, the obvious tendency and invariable result of which 
would be, to transform the present republican system of the 
United States into an absolute, or at the best, a mixed 
monarchy.” 

Thomas Jefferson, who wrote the resolutions adopted by the 
Kentucky legislature in the same year, expressed the same 
sentiments as Madison, and, if possible, in a more pointed and 
forcible manner. He was nominated for President by the 
Republican party, and the campaign of the year 1800 was a hotly 
contested battle between the two opposing and contending forces. 
The issue was a plain and a square one. The Federal judiciary 
had declared the bank law and the alien and sedition laws to be 
constitutional, and the Federalist party held up the judicial 
gowns as shields, to attack which was considered by them almost 
an act of sacrilege. 

The General Assembly of the State of Rhode Island, in 1799, 
in answer to, and in condemnation of the Virginia resolutions, 
declared, ‘* That, in the opinion of this legislature, the second 
section of the third article of the constitution of the United 
States, in these words, to wit, the judicial power shall extend to 
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all cases arising under the laws of the United States, vests in the 
Federal courts exclusively, and in the Supreme Court of the 
United States ultimately, the authority of deciding on the 
constitutionality of any act or law of the Congress of the 
United States.’’ The legislatures of New York, Massachusetts, 
Delaware, Connecticut, New Hampshire, and Vermont responded 
in nearly the same strain. The presidential election of 1800 
was the most exciting, its issues the most important, and its 
results the most far-reaching, of any election that ever occurred 
in the United States. It was an appeal upon a great constitu- 
tional question to the court of all courts, the very highest 
tribunal of the land —the people who sat in the judgment seat 
at the ballot box. Excitement at a popular election was never 
greater. The varied influences before mentioned, marshaled in 
aid of the Federalists, were augmented by religious bigotry, and 
the solemn warning was uttered from many a sacred desk that 
Jefferson’s election would result in the overthrow of religion and 
the burning of Bibles. Preachers, bankers, aristocrats, office- 
holders, and other beneficiaries of the Federal government 
united, tried, but all in vain, to avert the verdict of the American 
yeomanry upon the constitutional question involved in the presi- 
dential candidacy of Thomas Jefferson. This contest was only 
thirteen years removed from the formation of the constitution, 
and the great mass of the voters in the year 1800 were citizens 
and voters in 1787 when the constitution was-framed, and not so 
long removed from the date when it was ratified by them. 
They therefore knew the intentions of the men who framed it 
and the intentions of the men who adopted it; and consequently 
that election must necessarily be considered as the best and 
soundest interpretation of the constitution, which was ever given 
to it, or which could possibly ever be given to it. There have 
been revolutions prosecuted at a great sacrifice of life and 
expenditure of treasure, without the accomplishment of so 
much good, or the establishment of such correct principles of 
government, as were effected by the ballots of a free and intelli- 
gent people in the great civil revolution of 1800. 

Thomas Jefferson was inaugurated President on the 4th day 
of March, 1801. At the very close of the Congress which 
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expired on the 3d of March, and which was controlled by the 
Federalists, a law was passed establishing new Federal courts, 
embracing within the jurisdiction assigned them all the States 
of. the Union and the District of Columbia, providing three 
judges for each court, making in all twenty-one judges holding 
their offices for life, besides clerks, marshals, etc., thus anticipat- 
ing the incoming administration and strengthening the judicial 
department of government, the power of which was to be 
enlarged by usurping powers never conferred; thus endeavor- 
ing, by hiding behind the gowns of the judiciary and pleading 
the sanctity of judicial proceedings and determinations, to 
render powerless and ineffective the verdict of the people at 
the ballot box. Among the officers created by the law were 
forty-two magistrates for the District of Columbia. The 
nominations for the various offices created by the law were 
sent to the Senate on the 2d of March, and confirmed dur- 
ing the night of March 3d. John Marshall was Secretary 
of State under John Adams, and although he had been ap- 
pointed and confirmed as Chief Justice of the Supreme Court 
of the United States, he was still acting as Secretary of State. 
Truth is a most terrible iconoclast, and the fame of John Mar- 
shall cannot but be sullied by the following statement of an 
affair, which occurred in the office of the Secretary of State, as 
told in ** The Domestic Life of Thomas Jefferson,’’ page 307: 
«* Just at the close of Adams’ administration a law was hurried 
through Congress by the Federalists, increasing the number of 
United States courts throughout the States. At that time, 
twelve o’clock on the night of the 3d of March was the magical 
hour when one administration passed out and the other came in. 
The law was passed at such a late hour that, though the appoint- 
ments for the new judgeships created by it, had been previously 
selected, yet the commissions had not been issued from the 
Department of State. Chief Justice Marshall, who was then 
acting as Secretary of State, was busily engaged filling out 
those commissions, that the offices might be filled with Federal 
appointees, while the outgoing administration was still in power. 
The whole proceeding was known to Jefferson. He considered 
the law unconstitutional and acted in the premises with his usual 
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boldness and decision. Having chosen Levi Lincoln as his 
Attorney-General, he gave him his watch and ordered him to go 
at midnight and take possession of the State Department, and 
not allow a single paper to be removed from it after that hour. 
Mr. Lincoln accordingly entered Judge Marshall’s office at the 
appointed hour. ‘I have been ordered by Mr. Jefferson,’ he 
said to the Judge, ‘to take possession of this office and its 
papers.” * Why, Mr. Jefferson has not yet qualified,’ exclaimed 
the astonished Chief Justice. ‘ Mr. Jefferson considers himself 
in the light of an executor bound to take charge of the papers 
of the government until he is duly qualified,’ was the reply. 
‘But it is not yet twelve o’clock,’ said Judge Marshall, taking 
out his watch. Mr. Lincoln, pulling out his watch and showing 
it to him, said, ‘ This is the President’s watch and rules the 
hour.’ Judge Marshall could make no appeal from this and was 
forced to retire, casting a farewell look upon the commissions 
laying on the table before him. He had, however, one or two 
of the commissions in his pocket, and the gentlemen who 
received them were called thereafter ‘John Adams’ midnight 
Judges.’ 

Among the appointments made by Adams, confirmed by the 
Senate, and to which the seal of the Secretary of State had been 
attached, but which were left on the table by the sudden and 
ignominious flight of John Marshall, was one appointing William 
Marbury as Justice of the Peace for the District of Columbia for 
the term of five years, thus placing it beyond the power of the 
incoming President to remove him during his term of office. 
His commission had never been delivered to him. A motion 
was made at the December term of the Supreme Court in 1801 
for a rule requiring James Madison, Secretary of State, to show 
cause why a mandamus should not issue commanding him to 
deliver that commission to the nominee. President Jefferson, 
advised of the steps to be taken to bring his action respecting 
those commissions under the supervision of the Supreme Court, 
advised Mr. Madison and instructed the clerks not to make 
themselves parties to any act which could be regarded as recog- 
nizing the authority of the court to meddle in the affair. Mr. 
Madison declined to appear after the service of the motion upon 
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him, and when he was asked by the relator whether the commis- 
sion was signed and sealed, he declined to answer, as did all the 
other officers of the department. An application was made to — 
the Secretary of the Senate for a certificate that the nominations 
had been confirmed, which also was refused. A rule was then 
obtained, upon affidavits showing these facts, except the last, 
requiring Secretary Madison to show cause why mandamus should 
not be issued on a certain day, of which he took no notice. The 
court therefore proceeded to an ex parte hearing. Certain tes- 
timony was given by clerks under the former administration, 
and Attorney-General Lincoln, who on the morning of the, 4th 
of March was acting as Mr. Jefferson’s Secretary of State, 
answered the questions propounded him, except the last one, as 
to what had been done in regard to the commissions. 

Charles Lee, Attorney-General under John Adams, was 
counsel for the relator, and the questions argued by him were 
presented in the following proper order:— 

1. Whether the Supreme Court can award the writ of man- 
damus in any case. 

2. Whether it would lie to a Secretary of State in any case 
whatever. 

3. Whether in the present case the court may award a man- 
damus to James Madison, Secretary of State. 

Of course the point involving the question of the jurisdiction 
was the first to be considered, because if the court had no juris- 
diction it could not make a decision on the merits of the case. 
Chief Justice Marshall, who gave the opinion of the court, and 
who alone, from the report, appears to have taken part, reversed 
the order of the relator’s counsel, and substituted the following 
order :— 

1. Has the applicant a right to the commission he demanded? 

2. If he has a right and that right has been violated, do the 
laws of his country afford him a remedy? 

3. If they do afford him a remedy, is it a mandamus from 
this court? 

In kis opinion, occupying twenty pages in Cranch’s Reports, 
and in the formulation of which he had undoubtedly availed 
himself of the two intervening years since the event occurred on 
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which the action was based, he attempted to prove that the with- 
holding of the commission was an act unwarranted by law and a 
violation of a vested right, which the court declared it to be, 
interjecting the dogma that the court had a right under the 
constitution to declare an act of Congress a nullity, but conceding 
that it had no original jurisdiction in the case, and consequently 
no right to act upon it. The object of the unauthorized decis- 
ion was, however, to show the inferior Federal tribunals what 
the court would do if the case was brought before it on appeal. 
Such action by the Chief Justice of the highest court of the land, 
especially upon an ex parte hearing, together with his conduct on 
the night of March 3d, 1801, constitutes a most serious detrac- 
tion from his exalted fame. That the Chief Justice was a man 
of extraordinary ability no one can deny. That the opinion 
rendered in the case of Marbury v. Madison, attempting to show 
the power of the court to declare an act of Congress a nullity, 
was a most able production, no one can gainsay. The only weak 
point was his inability to show the warrant in the constitution 
for the court to interfere in a matter confided to a co-inordinate 
branch of the government, and over which it had exclusive juris- 
diction. It would perhaps be deemed both futile and presump- 
tuous to attempt an answer, nor is one needed. The application 
of that simple test, suggested by the Savior of Mankind while on 
earth, when he declared that ‘‘ the tree is known by its fruit,’’ 
is sufficient to overthrow the sophistry of the able Chief Justice ; 
because the exercise of the nullifying power for the ostensible 
purpose of enforcing the constitution has really resulted in 
overthrowing it, changing the government created by it into a 
judicial oligarchy, and completely destroying the co-ordination 
of the three great branches of the government, by rendering the 
legislative subservient to the judicial. ‘* The tree is known by 
its fruit,’ and this court doctrine must be condemned by its 
results. 

Within sixty days after the delivery of the opinion in the case 
of Marbury v. Madison, Congress overturned the whole judicial 
fabric erected in the last days of the Adams administration, 
turning out to grass the twenty-one judges created by it. There 
was no ground for question regarding the legality of the 
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appointment of those midnight judges whose commissions John 
Marshall had in his pocket at the time of his inglorious exit from 
the State Department, which commissions he had delivered ; 
and although a great outcry was raised against the repealing 
act, which was denounced as an assault upon the sanctity of the 
judiciary and declared to be unconstitutional, yet no steps were 
ever taken by the midnight judges to compel the payment of 
their salaries, or to test the constitutionality of the repealing act. 
The Republican party had control of the legislative and execu- 
tive branches of government, and the Chief Justice and his 
friends, after a careful survey of the field, undoubtedly con- 
cluded to remain quiescent, for fear that they might be deprived 
of the unconstitutional powers conferred upon them by the 
Judiciary Act of 1789, if they proceeded any further. No more 
was heard of Marbury’s commission, and the new judges quietly 
retired to private life. 

The control of the Supreme Court over the legislation and the 
jurisprudence of the State governments, conferred without con- 
stitutional warranty by the 25th Section of the Judiciary Act 
of 1789, could be repealed by Congress; and the members of 
that court had evidence enough already, of the firmness and 
temper of both the President and Congress, to prevent them 
from pushing the contest one step further. 

That there is no power conferred upon the Supreme Court to 
nullify a law of Congress is proven not only by its inability to 
discover the warrant therein written, but also by the fact that if 
so exercised it can easily be overturned by the powers expressly 
given to the other departments by the plain letter of the con- 
stitution. Take, for instance, the decision of the Supreme 
Court nullifying the Income Tax law. That decision could have 
been rendered nugatory if the President, who had sworn ‘to 
preserve, protect, and defend the constitution,’’ had ignored 
the unfounded dogma of the court that a law is not a law when- 
ever it chooses to say so, and had obeyed the constitutional 
mandate to ‘take care that the laws shall be faithfully 
executed.’’ But he not having done so, there is one other 
recourse. Among the powers given to Congress is the power 
**to make all laws which shall be necessary and proper 
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for carrying into execution the foregoing powers, and all 
other powers vested by this constitution in the government 
of the United States or any department or officer thereof.”’ 
By virtue of this power it is competent for the Congress, so 
soon as it convenes, to pass a law carrying into effect the income 
tax law, by requiring the President to enforce the same and for- 
bidding the Federal judiciary to meddle with such enforcement, 
by denying them the right to issue injunctions or take any pro- 
ceedings whatever, interfering with the collection of the national 
revenue. And lastly, there is the power of impeachment, con- 
fided to Congress alone, and which power could remove both 
the Judges and the President. 

Congress, by the exercise of the power conferred upon it by 
the constitution, could repeal the greater portion of the juris- 
diction conferred upon the Federal courts, and it could in fact 
abolish the inferior courts entirely, as they are the creatures of 
its creation; and by so doing it could leave the Supreme Court 
of the United States, which now arrogates to itself the power to 
virtually control both of the other departments, an empty 
pageant chiefly useful for the dignified ornamentation of high 
state occasions. That the restriction of the jurisdiction of the 
Federal courts is a question of grave importance, no one can 
deny. We have too many courts. Joseph H. Choate, in a 
speech to the Harvard Law Association last June, stated that 
New York State with seven millions of people, had 140 judges, 
while England with thirty millions of people had 32 judges. 
The American people are overburdened with judges, and if the 
jurisdiction of the Federal judiciary were strictly confined to 
constitutional limits, with that of the inferior courts restricted 
to cases of admiralty and maritime jurisdiction, no greater boon 
could possibly be conferred upon the country. 

Since 1789 the Supreme Court of the United States has claimed 
the right, by virtue of the 25th Section of the Judiciary Act, 
passed by Congress, without warrant, however, in the constitution, 
to supervise the decisions of State courts and nullify the enact- 
ments of State legislatures. Since 1803, when that court ren- 
dered the decision in the case of Marbury v. Madison, it has 
claimed and exercised the right to nullify the laws of Congress. 
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As we have seen, the people of the United States in 1800, at 
the ballot box, by the election of Thomas Jefferson as President, 
virtually decided that this claim of the Supreme Court to over- 
turn the decisions of State courts and nullify the enactments of 
State legislatures, although based upon the Judiciary Act of 
1789, of which Alexander Hamilton was the undoubted author,! 
was a most unfounded claim, and that the true constitutional 
doctrine was that contained in the Kentucky Resolution of 1798, 
drafted by Jefferson, which affirmed that ‘* this government 
[Federal] created by this compact [the constitution] was not 
made the exclusive or final judge of the extent of the powers del- 
egated to itself; since that would have made its discretion, and not 
the constitution, the measure of its powers.” Notwithstanding 
this popular verdict, the court has continually arrogated to itself 
this unconstitutional power ; although, during the administrations 
of both Jefferson and Jackson, such assumptions were rendered 
abortive by the fixed determination of both of those statesmen, 
and especially by that of President Jackson, who was inflexibly 
opposed to nullification either by the Supreme Court of the 
United States or by the State of South Carolina. 

In 1831 an ineffectual protest was made in Congress. The 
Judiciary Committee of the House reported a bill for the repeal 
of the 25th Section of the Judiciary Act of 1789, on the ground 
of its unconstitutionality. The bill was lost on an objection to 
its second reading, by a vote of 137 to 51. Among those voting 
for the bill were Henry Clay and James K. Polk. 

In 1814 in the ease of Hunter v. Martin,? where the Supreme 
Court of Virginia had ‘‘improvidently ’’ complied with a writ 
of error from the Supreme Court of the United States, by 
certifying a transcript of the case decided by it to such court, 
which had taken cognizance and reversed the judgment therein 
rendered, and issued its mandate accordingly, such mandate 
having been received by the Virginia court and duly considered, 
that court gave the following decision in said cause: ‘‘ The 
court is unanimously of opinion that the appellate power of the 
Supreme Court of the United States does not extend to this 
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court, under a sound construction of the constitution of the 
United States ; that so much of the 25th section of the act of 
Congress to establish the judicial power of the United States as 
extends the appellate judicial power of the Supreme Court to 
this court, is not in pursuance of the constitution of the United 
States; and that the writ of error in this case was improvidently 
allowed under the authority of that act; that the proceedings 
thereon in the Supreme Court were coram non judice in relation 
to this court; and that obedience to its mandate be declined by 
this court.”’ 

And in 1798 the Supreme Court of the State of Pennsylvania 
in the case of the Commonwealth v. Corbett,! unanimously 
refused to permit the defendant, who was an alien, to remove a 
cause in which he was sued by the State, in its Supreme Court, 
into a Circuit Court of the United States, notwithstanding the 
comprehensiveness of the words of the 12th section of the 
Judiciary Act. The court decided that all powers not granted 
to the government of the United States remained with the 
several States; that neither the Federal government nor the 
States had an exclusive right to decide differences as to the 
extent of the grant made by the States to such government, and 
that there was no common umpire between them but the 
people, by an amendment to the constitution. It overruled the 
motion, on the ground that the sovereign State of Pennsylvania 
could not, on account of its dignity, be carried before that 
court. 

What has been the result of this usurpation by the Supreme 
Court of the legislative power to abrogate laws of State legisla- 
tures and of Congress? 

There is no one thing that conduces to a greater extent to the 
happiness and prosperity of a people than the permanency and 
enforcement of laws enacted by themselves for their own 
security, well-being and prosperity. This boon has been denied 
the people of the United States through the usurpation by the 
Federal courts of the legislative power of nullifying laws which 
the people have deliberately and solemnly passed for their own 
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welfare. Laws have been passed by State legislatures for the 
protection of their citizens against the encroachments of 
corporate power, only to be nullified by the Federal courts on 
the plea that they were infringements on vested rights. A 
most righteous revenue law was passed by the last Congress, 
through which wealth would be compelled to bear its just burden 
of Federal taxation, only to be overturned by a double-barrelled 
decision of the Supreme Court, which not only nullified the law 
of Congress, but also overturned two of its own previous 
decisions? 

This unconstitutional usurpation of the law-making power by 
the Federal courts is productive alone of confusion, anarchy 
and judicial despotism. Those courts, through the exercise of 
power which under our constitution alone is conferred upon 
Congress and the State legislatures, have really made the free 
people of this country the bond slaves of the insatiate greed of 
mammon and the unbridled lust of corporations. 

We boast of a government of law, of a government for the 
protection of life, the security of property and the enforcement 
of justice; and yet laws solemnly passed for their procurement 
are set aside at the mere whim of a body of men not amenable 
to the people through holding a life term of office, a body which 
has repeatedly and almost uniformly shown the disposition to 
apotheosize aggrandized wealth and corporate power above the 
general good. Let us return to the government of the constitu-., 
tion, under which the power of making and repealing laws 
is confided alone to Congress and the legislatures of the several 
States. Such a return is our only security as a free people. 


SYLVESTER PENNOYER. 
PORTLAND, OREGON. 
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FEDERAL GOVERNMENT, AND THE DISTRIBUTION OF 
POWERS IN THE CANADIAN FEDERAL SYSTEM. 


Diversities in race, language, customs or religion, and differ- 
ences in the occupations and industrial pursuits of the people, 
where such diversities and differences are grouped in separate 
geographical divisions,— may give rise to a demand for local 
governments to satisfy the local wants and characteristics of the 
inhabitants of each of the divisions. Even where the conditions 
and circumstances are practically the same throughout, the 
responsibilities and duties of modern governments in extensive 
countries are so numerous and varied, that a division of their 
labors and cares has been found more satisfactory to the people 
than centralization. 

Federalism, in its more perfect form, that is, — a number of 
States, each possessing a government of its own, with a general 
government, whose authority extends over all alike,—is a 
modern development. Federations have arisen in two ways: 
(1) Either from the granting of local self-government in some 
form to subordinate communities or defined localities; as in the 
case of the self-governing British Colonies, having constitutions 
created by Acts of the Imperial Parliament; or, (2) from the 
union of several States or Provinces under one general govern- 
ment, each State or Province conceding part of its legislative 
and governmental sovereignty to the general government, as in 
the case of the United States of America. Writers speak of 
Federalism as a ‘‘ division of the field of government,’’ but the 
metaphor is not appropriate. 

The powers assigned to the general government cover the 
whole area of the field; and the limited powers possessed by 
each of the local governments cover only each of the particu- 
lar divisions. They both operate over the ‘same field, but in 
parallel planes. The plan of division of the governmental and 
legislative authority under the written constitution of the United 
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States, between the Federal and State governments, though it pro- 
duces a certain uniformity by its limitations of Federal powers, 
and its prohibitions upon State powers, yet allows of the growth 
of diversity and dissimilarity in the State governments. The 
framers of the Canadian constitution hoped to produce a 
greater uniformity and simplicity by limiting the authority of 
the provincial legislatures, and vesting the residue in the 
Dominion Parliament, It is generally admitted that the govern- 
ment of the United States has proven itself one of the most 
successful experiments in Federalism. Its success has, however, 
been attributed partly to the universal education, and to the 
superior qualifications of the American people for self-govern- 
ment, arising from their constant political experience. For 
similar reasons, there is every indication that the Canadian ex- 
periment, though called upon to surmount greater difficulties, 
will be equally successful. Federalism is the latest and highest 
development of government. I say, *‘ latest development,’’ for 
notwithstanding what historians tell us of the Achean League, 
the Xtolian Confederacy, the Municipal Confederacies of free 
cities during the middle ages, the Hanseatic League, the German 
Confederacies of more modern times, and even the Swiss Con- 
federacy prior to the more recent changes in its constitution, 
on examination these are found to have been but little more 
than treaty associations for mutual protection. True Federal- 
ism began with the constitution of the United States of Amer- 
ica; its latest development is the constitution of the Dominion 
of Canada. 

Referring now to the Canadian Confederation Act, we observe 
that in dividing the powers of legislation and government, and 
in assigning and distributing these powers between the Federal 
and provincial parliaments respectively, several existing facts 
had to be taken into consideration. 

The older provinces had existed for many years under separate 
governments; one of them was inhabited almost wholly by 
people speaking the French language, and governed in civil 
matters by French law. The provinces and territories were 
widely separated and differently situated, with dissimilar re- 
sources, and engaged in dissimilar industries; each possessing 


4 
4 
1 
BY 


DISTRIBUTION OF POWERS IN CANADIAN FEDERAL SYSTEM. 205 


special opportunities for local enterprise and development. The 
maritime provinces devoted to maritime pursuits,—to fishing 
and mining. The Province of Ontario to agriculture, lumbering 
and manufacturing. The boundless prairies of the Northwest 
Territories, inviting the energies and capital of the grazer and 
grain raiser; and the fisheries, forest and mineral wealth of 
British Columbia, awaiting the influx of an industrious and en- 
terprising population. 

The British North America Act, recognizing these considera- 
tions, and recognizing the practical advantages of the British 
parliamentary system of government (which the separate prov- 
inces had themselves possessed prior to confederation) and 
recognizing the advantages of the system of local self-govern- 
ment secured by the plan of Federalism existing in the United 
States of America, made a distribution of the legislative and 
executive powers between the Dominion Parliament and the 
provincial legislatures; which, though far from perfect, is 
probably an improvement upon most of the other Federal sys- 
tems. And yet, the difficulties experienced in settling the 
respective jurisdictions of the Federal and provincial authorities, 
have been numerous and expensive, — and they are not yet ended. 
New questions continue to arise, and there will be new conflicts, 
but the courts will determine each of these questions in the 
future, as they have already determined those questions which 
have arisen in the past, by interpreting the language and declar- 
ing the meaning of the apparently conflicting sections of the 
acts which embody the Canadian constitution. 

The system of division and distribution of authority between 
the Federal Parliament and the provincial legislatures in Canada 
can he better considered by giving the two sections of the Act 
which deal particularly with such division and distribution, 
‘ entire, and by placing these sections, as they are in the Act, 
side by side. I will do this. And after some explanatory 
comments, I will briefly compare the Canadian plan of division 
with the American plan of division, and will endeavor to show 
wherein they differ, and wherein they resemble each other ; 


and in what particulars either plan seems preferable to the 
other. 
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DISTRIBUTION OF LEGISLATIVE POWERS. 


Powers of the Parliament of Canada. 


“Src. 91. It shall be lawful for the 
* Queen, by and with the advice and 
*‘ consent of the Senate and House of 
Commons,to make laws for the peace, 
“ order and good government of Can- 
“ada, in relation to all matters not 
“coming within the classes of sub- 
* jects by this Act assigned exclusively 
* to the Legislatures of the Provinces; 
*€ and for greater certainty, but not so 
“as to restrict the generality of the 
*« foregoing terms of this section, it is 
‘* hereby declared that (notwithstand- 
“ing anything in this Act) the exclu- 
* sive legislative authority of the Par- 
*liament of Canada extends to all 
‘matters coming within the classes 
“* of subjects next hereinafter enumer- 
“ated; that is to say:— 


*€1, The public debt and property. 

**2. The regulation of trade and 
commerce. 

“3. The raising of money by any 
“mode or system of taxation. 

“4, The borrowing of money on the 
public credit. 

“5. Postal service. 

“<6, The census and statistics. 

“7, The militia, military and naval 
service and defense. 

“8. The fixing of and providing for 
‘the salaries and allowances 
“ of civil and other officers of 
“the government of Canada. 

Beacons, buoys, light-house 
“ and Sable Island. 

“10. Navigation and shipping. 

“11, Quarantine and the establish- 
“ment and maintenance of 
“marine hospitals. 

“12, Sea coast and inland fisheries. 

“18. Ferries between a Province 
“and any British or foreign 
“country or between two 
Provinces. 


Exclusive Powers of Provincial Legis- 
latures. 


“ Sxc. 92. In each Province the 
“ Legislature may exclusively make 
“laws in relation to matters coming 
*‘ within the classes of subjects next 
‘“‘ hereinafter enumerated, that is to 
say:— 


“1, The amendment from time to 
“time notwithstanding any- 
*‘ thing in this act, of the con- 
“stitution of the Province, 
“except as regards the office 

. of Lieutenant-Governor. 

“2, Direct taxation within the Prov- 

“ince in order to the raising 
“of revenue for provincial 
“ purposes. 

“3, The borrowing of money on 
“*the sole credit of the Prov- 
“ince, 

“<4, The establishment and tenure of 
provincial offices and the 
“appointment and payment 
“ of provincial officers. 

“5, The management and sale of the 
‘Public Lands belonging to 
“the Province and of the 
“timber and wood thereon. 

“<6, The establishment, maintenance 
“and management of public 
‘*and reformatory prisons in 
for the Province. 

“7, The establishment, maintenance 
‘sand management of hospi- 
“tals, asylums, charities, and 
“¢ eleemosynary institutions in 
“(and for the Province, other . 
‘than marine hospitals. 

“8, Municipal institutions in the 
Province. 

9, Shop, saloon, tavern, auctioneer 
“and other licenses in order 
**to the raising of a revenue 
“for provincial, local or 
municipal purposes, 
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«14, Currency and coinage. 

“15, Banking, incorporation of banks 
“and the issue of paper 
‘* money. 

“16, Savings’ banks. 

“17, Weights and measures. 

“18. Bills of exchange and promis- 
sory notes. 

“19, Interest. 

Legal tender. 

“21, Bankruptcy and insolvency. 

“22, Patents of invention and dis- 
covery. 

“23. Copyrights. 


“94, Indians and land reserved for 


Indians. 

‘625, Naturalization and aliens. 

“26, Marriage and divorce. 

“27, The criminal law, except the 
“constitution of courts of 
“criminal jurisdiction, but 
“including the procedure in 
“criminal matters. 

“98, The establishment, maintenance 
“and management of peniten- 
 tiaries. 

“29, Such classes of subjects as are 
‘‘expressly excepted in the 
“enumeration of the classes 
“of subjects by this Act 
“assigned exclusively to the 
“legislatures of the Prov- 
* inces. 

“ And any matter coming within any 
“of the classes of subjects enumer- 
“ated in this section shall not be 
“deemed to come within the class of 
“matters of a local or private nature 
“comprised in the enumeration of 
“the classes of subjects by this Act 
“ assigned exclusively to the legisla- 
“tures of the Provinces.’’ 


**10. Local works and undertakings 
“other than such as are of 
*< the following classes: — 

**(a) Lines of steam or other 
* ships, railways, canals, tele- 
“graphs, and other works, 
“ and undertakings connecting 
“the Province with any other 
‘‘or others of the Provinces, 
*‘or extending beyond the 
*- limits of the Province. 

Lines of steamships 
‘*between the Province and 
“any British or foreign 
country. 

““(c) Such works as, al- 
‘though wholly situate with- 
“in the Province are before 
“or after their execution 
*‘ declared by the Parliament 
“ of Canada to be for the gen- 
‘*eral advantage of Canada, 
“ or for the advantage of two 
‘or more of the Provinces. 

11, The incorporation of companies 
** with provincial objects. 

12, The solemnization of marriage 
the Province. 

“13, Property and civil rights in the 
Province. 

14, The administration of justice in 
‘*the Province, including the 
‘constitution, maintenance 
“and organization of provin- 
* cial courts, both of civil and 
* of criminal jurisdiction, and 
‘including procedure in civil 
** matters in those courts. 

The imposition of punishment by 
** fine, penalty or imprison- 
‘*ment for enforcing any law 
*‘ of the Province made in re- 
** lation to any matter coming 
‘within any of the classes of 
“subjects enumerated in this 
section. 

‘616, Generally all matters of a merely 
“local or private nature in 
‘*the Province.”’ 
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The two lists do not cover, and are not intended to cover, the 
whole field of legislation and government; but the two sections 
taken together and in connection with a few other sections, 
which I will refer to later,— practically embrace the whole area. 
The intention of the Act seems to be that the jurisdiction of the 
provincial legislatures shall be confined to the 16 classes of 
subjects named in section 92, and that it shall not extend to any 
of the classes named in section 91. 

And, as section 91 confers upon the Federal Parliament power 
to legislate generally, on all matters ‘‘ for the peace, order and 
good government of Canada,’’ with the exception of the 16 
classes of subjects over which the provincial legislatures are 
given exclusive jurisdiction,— it follows that the residuum of 
legislative authority is vested in the Parliament of Canada. 
Thus, the whole field of legislation and government is covered 
by the powers respectively conferred upon and vested in the 
Parliament of Canada and the provincial legislatures.’ 

It will be observed that some of the 16 classes of subjects 
enumerated in section 92, are limited by the exceptions and 
restrictions attached to them, and that the full scope of the lan- 
guage used in describing each of these 16 classes of subjects, is 
further limited by the interpretation to be placed upon each of 
the 29 subjects of legislation enumerated in section 91; and that 
the meaning to be given to the sixteenth paragraph of section 
92, is specially limited by the concluding proviso of the twenty- 
ninth paragraph of section 91. The main purpose of the two 
sections, when read together, would seem to be to limit, restrict 
and define the power and jurisdiction of the provincial legisla- 
tures, and to vest all the remainder or residuum of the legislative 
power and authority in the Dominion Parliament. The inten- 
tion of the Act in setting out the 29 classes of subjects given in 
section 91, is not for the purpose of limiting the jurisdiction of 
the Federal Parliament and government, but for the purpose of 
more definitely limiting and restricting the scope and extent of 
the authority of the provincial legislatures and governments. 

It will be observed also, that the Act makes no provision for 
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plebiscitary legislation, nor yet, for the reference of proposed 
laws or constitutional questions to, or their ratification by, the 
people. Any such method of enacting laws or constitutional 
amendments, would be unconstitutional under the Canadian 
Parliamentary system. There is nothing reserved. The whole 
legislative power is vested in the legislatures of the Provinces, or 
in the Parliament of Canada. 

And it must be borne in mind that under a parliamentary sys- 
tem, as a general rule, the sphere of authority of the executive 
department of a government, is co-extensive and co-terminous 
with the range of authority of the legislative department of that 
government — the executive being, in reality, a committee of the 
legislature. 

It will be observed too that unlimited power is given to the 
provincial legislatures, to amend their respective constitutions, 
except as regards the office of Lieutenant-Governor. This does 
not mean that the Provinces can amend so as to encroach upon 
the Federal jurisdiction, nor yet so as to increase their limited 
powers. The words, ‘‘ Constitution of the Province,’’ mean, 


more particularly, the machinery of government, both legislative 


and executive, and its mode of operation. 

Whether there should be two houses, or only one, the number 
of members of the Legislative Assembly, its duration, the fre- 
quency of sessions, the number of members of the Executive 
Council, their respective jurisdictions and duties, and matters 
of alike nature, are provincial constitutional matters, and the 
existing provisions and directions as to these, can be amended or 
changed by the provincial legislatures, themselves. 

The framers of the Confederation Act probably intended to 
secure the Federal Parliament such powers as would give it 
supreme and exclusive control over all matters of general or 
national concern, and over as many matters as possible, in which 
uniformity of law is desirable; but, at the same time, they had 
to recognize the existing conditions in, and to satisfy the local 
desires and sentiments of, the Provinces confederating. In 
making the distribution, they anxiously endeavored to so limit 
and define the provincial jurisdictions, that there might be no con- 
flict of authority, nor yet, any concurrent jurisdiction — that the 

VOL. XXX. 14 
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respective jurisdictions of the Dominion and the Provinces should 
each be exclusive. 

But herein lies one of the main difficulties in framing a Fed- 
eral constitution. Language is too imperfect to accomplish such 
an object. A complete division cannot be effected. 

That they did not succeed in making a clear and definite dis- 
tribution, the many contests in our courts, since confederation,— 
bear witness. 

Some of the decisions which deal with questions of conflict- 
ing and concurrent jurisdiction, are interesting and instructive 
to the constitutional lawyer; but I must confine myself to those 
which establishrules of interpretation. One of the most import- 
ant rules or methods of interpretation, when the validity of a pro- 
vincial law is under consideration, is thus stated, — ‘‘ The first 
question for the court to consider seems to be whether the Act 
falls within any of the classes of the subjects enumerated in 
section 92. If it does not, the Act cannot be of any validity, 
and no other question can arise. If, prima facie, the Act in 
question falls within one of the classes of section 92, then the 
further question arises, does it also fall within one of the classes 
of section 91; and is the power of the Provincial Legislature 
thereby overborne?’’ ! 

When the constitutionality of a Federal act is in question, 
the same method of determining its validity must be adopted. 
The first question for the court to consider, would be whether 
the act falls within any of the classes of subjects enumerated 
in section 92. If it does not, the inquiry need not extend any 
further. The act will be valid. If, on the other hand, it is 
found apparently to fall within any of the classes of section 92, 
and at the same time within the scope of section 91, the ques- 
tion for the court to determine will be,— does the Federal 
authority override the provincial authority? And to what extent? 

The two jurisdictions cannot be concurrent in the sense that 
both may be exercised at the same time over the same subject 
matter. Such a state of things would produce friction and con- 
flict, which would render any constitution unworkable. 


1 Citizens v. Parsons, 7 Appeal Cases, p. 107. 
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But in the early cases the doctrine of ‘‘ Exclusive Jurisdic- 
tion ’’ seems to have been carried too far:— 

In Valin v. Langlois,! the court said: “If the subject- 
matter is within the jurisdiction of the Dominion Parliament, it 
is not within the jurisdiction of the Provincial Parliaments. 
That which is excluded by section 91, from the jurisdiction of 
the Dominion Parliament, is not anything else than matters 
coming within the classes of subjects assigned exclusively to the 
legislatures of the Provinces.”’ 

But in Cushing v. Depew,’ the court said: ‘* It is a neces- 
sary implication that the Imperial Statute in assigning to the 
Dominion Parliament the subjects of ‘ bankruptcy and insolv- 
ency,’ intended to confer on it legislative power to interfere 
with ‘property and civil rights’ and procedure within the 
Provinces, in so far as a general law relating to bankruptcy and 
insolvency might affect property and civil rights and procedure 
in the Provinces.”’ 

Then came The Citizens Insurance Co. v. Parsons,’ in 
which several aspects of the division of authority between the 
provincial legislatures and the Parliament of Canada, and the 
methods of interpretation and reconciliation to be applied to the 
apparently conflicting parts, were considered. 

In dealing with the question of exclusive jurisdiction, the 
court said: ‘* But it must have been foreseen that a sharp and 
definite distinction had not been and could not be attained,— 
that some of the classes of subjects assigned to the provincial 
legislatures, unavoidably ran into and were embraced by some 
of the enumerated classes of section 91,— hence, an endeavor 
appears to have been made to provide for cases of apparent 
conflict. 

‘It is obvious that in some cases where this apparent conflict 
exists, the statute could not have intended that the powers 
exclusively assigned to the Provincial Legislatures, should be 
absorbed in those given to the Dominion Parliament. Take as 
one instance,— ‘Marriage and Divorce,’ contained in the 


15 Privy Council Appeal Cases, 25 Privy Council Appeal Cases, 
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enumeration of subjects in section 91; it is evident that solem- 
nization of marriage would come within this general description; 
yet, — ‘Solemnization of Marriage in the Provinces,’ is 
enumerated among the classes of subjects in section 92, and no 
one can doubt that this subject is still within the exclusive 
authority of the Legislatures of the Provinces. 

**So,—‘The raising of money by any mode or system of 
taxation,’ —is among the subjects in section 91; but, though 
the description is sufficiently general to include — ‘ Direct taxa- 
tion within the Provinces in order to the raising of a revenue for 
provincial purposes,’ — assigned to the provincial legislatures by 
section 92, — it obviously could not have been intended that in 
this instance also, the general power should override the particu- 
lar one. ‘In these cases, it is the duty of the courts, however 
difficult it may be, to ascertain in what degree and to what 
extent, authority to deal with matters falling within these classes 
of subjects exists in each legislature and to define in the particu- 
lar case the limits of their respective powers. It could not have 
been intended that conflicts should exist and in order to prevent 
such results, the two sections must be read together, and the 
language of one interpreted, and where necessary modified by 
that of the other.’’ 

In Hodge v. The Queen,' the court said: ‘* Subjects which in 
one aspect and for one purpose fall within section 92, may in 
another aspect and for another purpose fall within section 91.” 

These and some other decisions have established the princi- 
ples: — 

(1) That although the greatest care was taken in framing the 
act to prevent any conflict of jurisdiction between the Provinces 
and the Dominion, — yet the respective jurisdictions cannot be 
said to be exclusive of each other in all matters. 

And (2) That where apparent conflicts occur, the provin- 
cial authority is not necessarily overborne by the Federal author- 
ity, nor must it be concluded that there is concurrent jurisdiction 
exercisible by both authorities at the same time, — but the 
courts must determine which authority shall prevail, by construing 
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the two sections together, and interpreting them so as best to carry 
out the general policy and intention of the Confederation Act. 

This may be illustrated by a quotation from the decision in the 
recent case of The Attorney-General of Ontario v. The 
Attorney-General of the Dominion of Canada,'! where the 
question under consideration was the constitutionality of an 
Ontario statute containing some insolvency clauses,— the valid- 
ity of which were maintained on the ground that the disputed 
clauses dealt with ‘property and civil rights in the Province ”’ 
and were therefore within the authority of the provincial legis- 
lature, there being no Federal bankruptcy law in existence, — 
the Committee said: — ‘* Their lordships do not doubt that it 
would be open to the Dominion Parliament to deal with such 
matters as part of a bankruptcy law, and the provincial legis- 
latures would doubtless then be precluded from interfering with 
this legislation inasmuch as such interference would affect the 
bankruptcy law of the Dominion Parliament, but it does not 
follow that such subjects as might properly be treated as within 
the powers of the Dominion Parliament, are excluded from the 
legislative authority of the provincial legislatures, when there 
is no Bankruptcy or Insolvency legislation of the Dominion 
Parliament in existence.’’ 

The American decisions,— the results of American expe- 
rience, on this same subject,— no doubt had an influence in 
producing this judgment of the Judicial Committee. 

But this decision does not establish the principle of concurrent 
jurisdiction, exercisible by both authorities at the same time ;— 
nor that the non-exercise of a power by one legislature, ipso 
facto, leaves the field open to be occupied by the other. It only 
establishes the principle that either the Federal Parliament or 
the provincial legislatures may legislate to the fullest extent 
on any subject committed to either, provided such legislation 
does not interfere with any valid existing laws enacted by the 
other authority, and subject to the condition that such legisla- 
tion may subsequently be rendered invalid by enactments of the 
other authority, within the scope or limits of its powers. 


1 Privy Council Appeal Cases for 1894, page 200. 


214 30 AMERICAN LAW REVIEW. 


It is reasonably certain, therefore, that the term ** exclusive ”’ 
as applied to the powers committed to the Dominion and Proy- 
vinces respectively, does not mean ‘‘ exclusive ’’ in the widest 
sense, and that the powers of the Dominion must be limited by 
a fair and reasonable construction, to be placed upon the powers 
granted to the Provinces, and vice versa. 

A bankruptcy act would interfere with property and civil 
rights in the Provinces, and to that extent, the exclusive juris- 
diction of the Provinces over property and civil rights, would be 
restricted. A ‘‘ Marriage and Divorce Law ’’ might interfere with 
the marriage laws of the respective Provinces, and to that extent, 
the exclusive jurisdiction of the provinces over laws relating to 
the ‘* solemnization of marriage,’’ would be limited, and so on. 

Education is placed by the act (Sec. 93), under the exclusive 
control of the Provinces, subject to a restriction prohibiting the 
legislatures from prejudicially interfering with denominational 
schools, where such schools existed at the union. And to a 
provision allowing of an appeal to the Dominion Government 
and Parliament against any act or decision of any provincial 
legislature or provincial authority affecting any right or privilege 
of the Protestant or Roman Catholic ‘* minority,’’ in relation 
to education, no matter when acquired. 

Provision is made (Sec. 94), for the establishment by 
Federal legislation, of uniformity in the laws relating to ‘* prop- 
erty and civil rights,’’ and in ‘‘ the procedure in the courts of 
the Provinces,’’ other than the Province of Quebec, with the 
consent of the legislatures of the Provinces desiring such uni- 
formity; but up to the present, no movement has been made 
towards inaugurating such uniformity, and there is no indication 
that this provision will be acted upon. 

In two matters, viz., ‘* agriculture ’’ and ‘‘ immigration,”’ the 
Statute (Sec. 95), gives jurisdiction both to the Dominion and 
to the Provinces. 

But the jurisdiction of the provincial legislatures over these 
matters, is limited to the respective Provinces, and is only to be 
operative in so far as it is not repugnant to Federal legislation 
on the same subjects. 


The judiciary in all the Provinces, and the judges of the 
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Supreme Court of Canada, are appointed and maintained by the 
Federal government. It is a single judicial system, but with 
separate courts for different classes of judicial work. 

In the Provinces of Ontario, New Brunswick, Manitoba and 
British Columbia, the Provincial Parliaments consist of a Lieu- 
tenant-Governor and one House, styled the ‘ Legislative 
Assembly,’’ or ‘* House of Assembly; ’’ while in Quebec, Nova 
Scotia and Prince Edward Island, it consists of a Lieutenant- 
Governor and two Houses, styled the ‘‘ Legislative Council ”’ 
and * Legislative Assembly,’’ respectively. In each of the 
Provinces, the Executive consists of the Lieutenant-Governor 
and an ‘** Executive Council,’’ the Executive Council being com- 
posed of the heads of the various departments of the provincial 
governments. 

The Legislative Councils,— in the Provinces retaining Legis- 
lative Councils,— and the Executive Councils in all of the Prov- 
inces (according to the literal reading of the Act),— are 
appointed by the respective Lieutenant-Governors. But here, a 
stranger to the practical working of the British constitution 
would be misled by adopting the literal reading. Neither the 
legislative councilors, nor the Executive Councils are so 
appointed. The Executive Council in each of the Provinces is 
the ‘*cabinet’’ or ‘ ministry.”’ And the ministry in each 
Province is chosen by the majority of the members of the Legis- 
lative Assembly. And the legislative councillors,— where 
Legislative Councils exist,— are appointed by the Provincial 
Premier and his Cabinet, in like manner as Senators are 
appointed by the Premier of the Dominion. Legislative coun- 
cillors, like senators, hold office for life and are liable to the same 
disqualifications, as senators. 

These are the principal parts of the Canadian constitution, 
relating to the division and distribution of legislative and exec- 
utive authority between the Parliament of Canada and the Pro- 
vincial Parliaments. A comparison of its principal Federal 
features with those of the constitution of the United States of 
America, must of necessity, be limited and condensed. 

1. The first important distinction is that under the American 
constitution, the residue of the legislative, and perhaps of the 
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executive powers, remains with the States, or with the people; 
while, under the Canadian system, the residue is with the Fed- 
eral Parliament and Government or with the Imperial Parlia- 
ment. 

The limitations and restrictions placed upon the powers of 
Congress and of the Federal executive, by the constitution, had 
(it was thought), at times, seriously hampered and embarrassed 
these departments in the exercise of the necessary operations and 
functions of legislation and government. The Canadian consti- 
tution was framed just at the close of the war with the Confed- 
erate States. 

The doctrine of ‘+ State rights,’’ was regarded as the cause of 
or as the main pretext for, the Southern secession. This fact 
had an influence on the framers of the Canadian constitution, 
and probably caused the adoption of the opposite system, by 
which provincial powers are strictly limited, and the residuum 
left with the Federal Parliament. 

2. The American system contains three independent divisions 
or departments of government,—the legislative, the executive 
and the judicial. The Canadian system contains, in reality, 
only two independent departments, the legislative and the 
judicial, The executive being merely a committee of, and 
dependent upon the legislatures. 

Under the American system, the execulive may or may not be 
in harmony with, and may or may not have the confidence of the 
majority of the people’s representatives in Congress. It is in- 
dependent of them, and does not seek their smile of approval, or 
tremble at their frown of displeasure. Under the Canadian sys- 
tem the executive must always be in harmony with and must 
always possess the confidence of a majority of the people’s rep- 
resentatives in Parliament; when it loses this confidence, it must 
give place to an executive supported by the majority of the 
members of the elective branch of Parliament. 

The executive is, therefore, not an independent department, 
and has no independent power, except at a crisis. When 
defeated on any question of policy, it may dissolve the elective 
branch of Parliament, and appeal to the people for a new election 
of representatives. If sustained, by a majority of the newly 
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elected representatives, it will remain in office; if not sustained 
it must resign. 

3. The provision in the American constitution,— requiring 
the concurrence of three-fourths of the States in the ratification 
of any proposed amendment,— though modified to a considerable 
extent, by congressional legislation, built upon those express 
and implied provisions and principles which relate to the national 
legislature and national government,— has, in the opinion of 
some critics, injuriously retarded the natural growth and proper 
development of that instrument. 

Those parts of the Canadian constitution which do not affect 
provincial rights, can at any time be amended by Act of the 
Dominion Parliament, ratified, where ratification may be nec- 
essary,by the Imperial Parliament. 

4. In preference to the plebiscitary method of framing and 
amending State constitutions, or of requiring such amendments 
to be sanctioned and ratified by popular vote, the Canadian sys- 
tem provides that the constitution of the Provinces may be 
amended by the provincial legislatures themselves, except in 
one particular, and, of course, within the limits of the 
constituting act. 

5. The American system of government, as expounded by 
Mr. Justice Story ' and other constitutional writers, appears to be 
based upon the fundamental principle that the people are sover- 
eign, and that all the institutions of government are merely 
instruments or agents of the sovereign people. Under the 
Canadian parliamentary system, it is different. Sovereignty is 
vested in the Dominion Parliament and in the legislatures of the 
Provinces, — composed of representatives chosen by the people 
to perform the work of legislation and government. The par- 
liamentary system is based on the assumption that legislation is 
a science requiring special skill and experience, and the repre- 
sentatives chosen are supposed to possess the requisite skill and 
experience to perform the work of legislation, and to choose 
from among themselves, persons qualified to perform the duties 
of government. Plebiscitary legislation has no place in, and is, 
in fact, repugnant to, the representative parliamentary system. 


1 Story on the constitution, Sec. 208. 
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6. The provision that the laws passed by Congress under any 
of the expressed or implied powers conferred upon it by the 
constitution, are the supreme laws of the land, and that State 
laws in conflict with any of these, or repugnant to them, are 
invalid, and the wide meaning given to this provision by judicial 
interpretation, is one very important feature in which the 
American system differs from the Canadian system. 

In Canada, it does not follow that a Federal law, even when 
apparently within one of the Federal powers, must necessarily 
override a provincial law which is apparently within one of the 
provincial powers. The courts having held, as I have already 
shown, that the provincial powers must have full and fair inter- 
pretation, having regard to the meaning and intention of the 
whole act, and to the plan of division of authority intended to 
be thereby created. This provision of the American constitu- 
tion, tends therefore more towards creating a supremacy of the 
Federal government over the State governments, than any cen- 
tralizing principle or provincial restriction to be found in the 
Canadian system. 

7. There is, however, in the Canadian Act, the power of dis- 
allowance by the Dominion government of provincial Jegislation 
which encroaches upon, or interferes with Federal powers. 
This provision gives a supremacy to the Dominion authority 
over provincial legislatures, somewhat similar in effect to the 
supremacy of congressional legislation over State legislation — 
just described. The former being exercised by the Federal 
executive, —the latter by the judiciary, — but on substantially 
the same principles in both cases. 

8. The very expansive jurisdiction of the Federal courts in 
the double judicial system of the United States, also exercises 
an absorbing influence in favor of the Federal authority, which 
does not exist under the single judicial system operating in 
Canada. 

9. Experience has shown that such subjects as ‘‘ Banking,”’ 
‘© The Incorporation of Banks,’’ and ‘‘ The Regulation of Banks 
and Savings Banks,’’ — institutions under the control of cap- 
italists, and in the management of which it is of the utmost 
importance that the public should have the highest security, — 
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and ‘‘the issue of paper money and legal tender,’’ — so in- 
dispensable in the conduct of business transactions, —are all 
matters which should be under the control of the highest author- 
ity in the nation, not merely for the sake of uniformity (which 
in itself is an important consideration, — but in order that the 
public may have the best security, and that the financially power- 
ful and grasping may be controlled by the strongest power. 

The framers of the Canadian constitution profited by the 
experience of the United States and other countries in dealing 
with these matters, and placed them under the control of the 
Dominion Parliament. 

10. The complications liable to arise from leaving such sub- 
jects as ‘* Interest,’’ ‘‘ Promissory Notes,’’ and ‘ Bills of Ex- 
change,’’ — under the control of numerous local legislatures, 
were also avoided by placing these, along with ‘‘ the regulation 
of trade and commerce,’’ subjects embracing nearly the whole 
body of mercantile law, exclusively under the Federal authority. 

11. The numerous and dissimilar divorce laws of the States, 
and the entanglements and difficulties which have resulted, was 
a lesson to Canadian statesmen, which they did not fail to profit 
by, consequently the subject of ‘‘ Marriage and Divorce,’ is 
placed by the Canadian constitution under the jurisdiction of 
the Dominion Parliament. 

12. The whole of criminal Jaw and the procedure in criminal 
matters, — subjects upon which it is in the interest of society 
that there should be no diversity or uncertainty, and which 
ought pre-eminently to be the same throughout the whole extent 
of any nation, was also wisely vested in the Dominion Parlia- 
ment. 

In these respects, the Canadian system of government and the 
Canadian system of Federalism, differ widely from the system 
of government and Federalism in operation in the United States 
of America. But in many aspects and particulars, the two sys- 
tems are very similar, the Canadian being, —to a certain ex- 
tent,—a copy of the American; or probably it would be more 
accurate to say that both systems are modifications of the quasi- 
Federal system, under which the colonies and provinces of the 
British Empire are united with the mother country. 


220 30 AMERICAN LAW REVIEW. 


1. In both countries, such subjects as ‘* The Army and Navy,”’ 
Militia, Navigation and Shipping, Marine and Fisheries, Customs 
and Excise, Currency and Coinage, Naturalization, Postal Ser- 
vice, Patents of Invention, Copyrights, Trade-marks, Weights 
and Measures, Bankruptcy and Insolvency, Commerce, Legal 
Tender, and Indian Affairs, — are made Federal matters. 

2. In both, the powers of legislation and government, — both 
Federal and local, are limited and restricted by a written consti- 
tution. 

3. In both, the judiciary are the interpreters of the constitu- 
tion, and of each of its provisions. 

4. In both, the courts must decide on the constitutionality of 
all acts, both Federal and local, when their validity is ques- 
tioned in actions, or a case is submitted. 

5. In both countries, the tendency of legislation and judicial 
interpretation, does not seem to be so much in the direction of 
creating a sharp line of division between the Federal and local 
authorities, as it does in the direction of making the State and 
provincial governments subordinate to the Federal government. 

6. State sovereignty and State autonomy have in many 
respects become less marked than formerly, and the subordination 
of the State governments to the Federal government, seems now 
to be more real than the subordination of the provincial govern- 
ments to the Federal government in Canada. In other words, 
the centralizing tendency seems greater in the United States than 
in Canada. The Canadian act embraces the constitution both of 
the Dominion and of the Provinces, in one instrument, while 
the constitution of the United States provides simply for the 
Federal authorities, leaving the States (subject to certain restric- 
tions and prohibitions), to frame constitutions of their own. 

Placing the two instruments side by side, it will be observed 
that there are no prohibitory provisions in the Canadian consti- 
tution, — corresponding to the prohibitory clauses in the Amer- 
ican constitution. 

The object of the Canadian instrument is simply to make as 
clear and definite a division as possible of the powers of legisla- 
tion and government, between the Federal and provincial author- 
ities respectively, while the object of the American instrument is 
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to allot certain Federal powers of legislation and government to 
the different bodies named in it, and at the same time, to pro- 
hibit the exercise by them and by the States of certain other 
specified powers. 

The framers of the American constitution did not attempt the 
impossible. There is not the same efforts to make the legisla- 
tive powers of the Federal and State authorities exclusive of 
each other in the American instrument, that we find in the 
Canadian instrument. 

In determining the constitutionality of a Federal law, the 
American court has only one question to consider, viz.: ‘‘ Is the 
law in question, within the expressed or implied powers con- 
ferred by the Federal constitution? While in determining the 
validity of a State law, the process of investigation is the same 
as in determining the validity of a provincial law in Canada, 
there are two questions to be considered, viz.: (1) Does the 
statute violate any of the provisions of the Federal constitution? 
and (2) Is it within any of the powers conferred by the State 
constitution ? 

Written constitutions, like all other human structures and con- 
trivances, are subject to the universal law of change and decay. 
They can only be useful to the extent to which their framers 
could foresee and provide for future wants and future exigencies. 
They may have been reasonably well adapted to the political 
conditions existing at the time of their formation, but national 
growth and political change are continually going on, especially 
in anew and changing society, and constitutions do not change 
of themselves. Regarded as phases in the political life of a na- 
tion, they are only general temporary guides at best. As soon 
as adopted they begin to grow old, and obstructive of political 
progress. Many of their provisions become chafing or cramping, 
and must be modified and expanded by some vital power in the 
nation, — omnipotent and irresistible, — capable of bursting the 
framework, or of readjusting and adapting it to the requirements 
of the living and active forces of the Commonwealth. 

The British constitution and the American constitution both 
furnish examples of this. Parliament is continually changing 
the former, and the latter has been vastly modified and ex- 
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panded by legislation and by judicial interpretation. And the 
Canadian constitution must pass through the same ordeal. Just 
as a man does not mould himself into the shape of the coat he 
wears, but the coat into the shape of the wearer, so it is with 
constitutions. They must adapt themselves to the wants and 
requirements, and to the growth and development of the nation. 
And when old and worn out, they must be replaced by some- 
thing new. 

The sovereign power should be lodged in some authority pos- 
sessing the highest political wisdom in the nation, with sufficient 
inertia to resist changes instigated by volatile caprice or tempo- 
rary excitement, but at the same time capable of changing the 
constitution, as changes become necessary. An unchangeable 
constitution breeds revolutions, and one too difficult of change 
may provoke unnecessary commotion and violence, or retard 
political development. 

The Parliament of Great Britain is untrammeled by a written 
constitution, so necessary in a Federal system. It is the 
embodiment of the national sovereignty, and can change the 
constitution at any time, as it has frequently done in the past. 

The Canadian constitution is the application of the parlia- 
mentary system to the Federal system, or the attempted fusion 
of the two systems. But it contains no provision for altering 
the Federal compact between the Dominion and the Provinces. 
This can only be done by the Imperial Parliament, at the request 
or with the consent of the Dominion Parliament and such of the 
provincial parliaments as may be concerned. 

But, with all its imperfections, it is another achievement in 
favor of the Federal system, the growth of which has been so 
prominent a feature in the political movements of this century. 


Epwarp MEEK. 


TORONTO, CANADA. 


i 
Td 
q 
q 
q 


TRANSFERS OF SHARES AND ATTACHING CREDITORS. 223 


PRIORITY AS BETWEEN UNRECORDED TRANSFERS 
OF SHARES AND ATTACHING CREDITORS. 


The transfer of corporate stock has been a fruitful source of 
litigation, and has resulted in placing a great many conflicting 
decisions upon the lists of reported cases ; and perhaps no ques- 
tion arising out of stock transfers has been more frequently and 
variously decided than that of transfer of title on the books of 
the corporation. This confliction is due to a difference in the 
construction of statutes and transfer rules by different courts, and 
the various theories advanced as to the precise point of time in a 
transfer when the title passes from one person to another. 

It is intended that this article shall treat primarily of the 
priority of liens as between an attachment creditor and an equit- 
able transferee; and the proposition may be stated thus: Sup- 
pose A. to be the owner of certain shares of stock in a corporation, 
which are registered upon the corporate books in his name. He 
transfers these shares to B., either as collateral security or for a 
valuable consideration, and B. accepts them in good faith. After 
this equitable ’’ transfer, and before the shares of stock have 
been transferred on the corporate books so as to stand in the 
name of B., the stock is attached by creditors of A., who have no 
notice of the transfer between A. and B. Which has the better 
title, the attachment creditor, or B., the equitable transferee? and 
would a purchaser at an execution sale, without notice of the 
transfer, get a good title to the stock, free of all claims on the 
part of B.? 

I will endeavor to present the idea that the attachment creditor 
holds the better title; and to show the reasons for giving the 
purchaser at the execution sale a good title, clear of all equities 
on the part of unregistered transferees. As a theory this ground 
is opposed by most of the text-writers, including Cook, Mora- 
wetz, Lowell, and Pomeroy ; and very strong arguments are put 
forth in support of the adverse position; but I think that the law 
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as laid down by the text-writers is not borne out by the weight 
of decided authorities, or by the better reason. 

The method by which corporate stock may be transferred is 
pointed out by statute in some States; and in others a general 
provision is made providing that transfers shall be executed as 
directed in the charter or by-laws of the corporation. The man- 
aging agents of a corporation are impliedly authorized to make 
reasonable rules regulating the method of transferring shares; 
and a by-law requiring a transfer to be recorded in the books of 
the company is valid.! 

The common method of transferring stock among business 
men is for the shareholder to indorse the certificate, leaving the 
name of the assignee blank; and a power of attorney to complete 
the transfer on the books is also included in the indorsement, 
and the name of the attorney is also left blank. A certificate 
thus indorsed may be passed from hand to hand, and any one 
into whose hands it may come can fill in his own name as 
assignee, and have the transfer completed by being entered upon 
the books of the company.’ All subsequent purchasers have 
the same rights, against previous holders of the certificates, as 
though their names appeared on the certificates.® 

The policy of the law seems to be to place as few restrictions 
upon the transferability of stock as is consistent with security in 
dealing with that sort of property; and a great many decisions 
that have been made against the adherence to transfer rules have 
been based upon the objection that the requirement that each 
transfer should be registered would place too great a restriction 
upon the free circulation of this class of securities.‘ 

The articles of incorporation usually contain a provision that 
shares of stock in the company shall be transferable only in a 
particular manner, or upon certain conditions. A provision of 


1 Morawetz, Vol. I, § 164; Farmers 3 Broadway Bank v. McElrath, 13 
Bank v. Wasson, 48 Ia. 399; Chouteau N. J. Eq. 24; Matthews v. Mass. N. B., 
Spring Co. v. Harris, 20 Mo. 383. 1 Holmes, 396; Kortright v. Bank, 20 

2 Kortright v. Bank, 22 Wend. 398; Wend. 91; s. c. 22 Wend. 348; Mt. 
Bank v. Lanier, 10 Wall. 377; Johnson Holly v. Ferrie, 17 N. J. Eq. 117. 

v. Laflin, 103 U. S. 800; Cook, § 4 Broadway Bank v. McElrath, 13 
375, et seq., with notes and cases cited. N. J. Eq. 24, a leading case. 
1 Morawetz, § 185, and cases cited. 
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this kind is a part of the contract of membership in the corpora- 
tion; and the mutual consent necessary to a novation of this 
contract cannot be implied, but the prescribed conditions must 
be fulfilled. ‘* A complete transfer of shares in a corporation 
involving a novation of the contract of membership, can there- 
fore be effected only in the manner prescribed by the charter or 
articles of association.’’ } 

It is well settled that corporate stock is personal property, and 
is transferable as such.?, There have been a few decisions that 
gave it the nature of real estate, but they are no longer consid- 
ered good law. Mr. Williams treats stock as ‘* incorporeal, per- 
sonal property,’ * and this is the doctrine that is generally 
adopted by the courts. The courts of England hold that shares 
of stock do not come within the seventeenth section of the 
Statute of Frauds; but the courts of this country have taken 
a directly opposite view.‘ 

Shares of stock are evidenced by certificates, issued to the 
shareholders in proportion to the amount of capital invested by 
them. These certificates of stock are considered, not as the | 
stock itself, but simply as the evidence of its ownership by the 
person in whose name the certificate stands. ‘* Stock is one 
thing, and certificates another. The former is the substance, 
the latter the evidence of it.’’® It is not absolutely essential 
that a certificate be issued at all. A person may be a stock- 
holder, and liable as such, without having a certificate. He 
can transfer his stock and pass a good title; and if his trans- 
feree is accepted by the corporation the transfer is complete.® 

Shares of stock can be attached only at the domicile of the 
corporation ; since the certificates are mere evidences of title to 
the stock, and the stock itself exists only at the place where the 
corporation was created.’ 


1 Northop v. Turnpike Co., 3 Conn. 4 Cook, §§ 333, 340, and cases 
544; Fisher v. Essex Bank, 5 Gray, cited; Morawetz, §§ 225,226; Lowell, 
878; State v. Pettineli, 10 Nev. 141; Transfer of Stock, § 10. 

1 Morawetz, § 169. 5 Hawley v. Brumagin, 33 Cal. 394. 

2 Williams v. Lowe, 4 Neb. 382, 6 Hawley v. Brumagin, 33 Cal. 394. 
397; Cook, § 6, and cases cited. T Cook, § 485, and cases cited. 

3 Williams on Real Property, p. 155. 
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Until a transfer of stock be entered on the books of the com- 
pany, the transferee is not recognized as a shareholder in the 
corporation, and is not liable for subscriptions due the corpora- 
tion; nor for the debts due to corporate creditors, or other 
stockholders.1 The transferor is not released from liability 
until the transfer is recorded on the books of the company.” If, 
however, the corporation recognizes the transferee, and pays 
dividends to him, or negligently fails to make a transfer when 
requested, the transferor is released; and the transferee be- 
comes liable on the stock. As between the parties themselves 
a transfer is good, even if made without the formalities required 
by charter, by-laws, or statute ;* and the assignor is estopped to 
claim any further title to stock so transferred, and cannot 
impeach such transfer for informalities. 

Mr. Morawetz, in his work on corporations, takes a very strong 
position in favor of the theory that the equitable transferce, 
both in law and in good conscience, holds the better title. He 
says: **So shares in a corporation are mere contract rights, 
or choses in action, while the certificates are treated as the 
embodiment of the rights, and may be considered as chattels. 
The assignment of a certificate ought, therefore, to have the 
same effect as to creditors of the assignor as the indorsement 
and delivery of a bill or note.’’ ® 

‘* A creditor does not, by levying an attachment or execution 
on property, occupy the position of a bona fide purchaser for 
value. A creditor is entitled only to step into the place of his 
debtor in respect to the latter’s property and contract rights. 
He is not entitled, upon any principles of justice and common 
honesty, to pay his debt out of property which does not in truth 
belong to the debtor. A creditor, therefore, ought not to be 


1 Marlborough Mfg. Co. v. Smith, McNeil v. Tenth N. B., 46 N. Y. 825; 
2 Conn. 579; Topeka Co. v. Hale, 17 Grymes v. Hone, 49 N. Y. 17; Johnson 
Pac. Rep. 601; Midland, &c. Co. v. v. Laflin, 103 U.S. 800; Wilmington 
Gordon, 16 Mees. & W. 804. Co. v. Bush, 1 Har. 44. 

2 Cook, § 258. 5 Kortright v. Bank, 22 Wend. 

% Isham v. Buckingham, 49 N. Y. 348; Johnson v. Laflin, 103 U. S. 800; 
216; Cook, § 258, p. 284. Cook, § 378, and notes. 

* Courtright v. Deeds, 87 Ia. 503; 6 1 Morawetz, § 193. 
Smalley v. Bernard, 2 Cowen, 770; 
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allowed to levy upon shares after the real, substantial, and 
equitable ownership has been transferred to a purchaser for 
value. It is wholly immaterial, for this purpose, whether the 
shares have been transferred on the company’s books or not. 
After the assignment the debtor would retain at most a naked 
legal claim against the corporation, and this is all that the creditor 
would be entitled to take.’”’ 4 

Mr. Cook announces his position on this subject in the very 
outset of his discussion of the transfer upon the books. In 
Section 381, of Chapter XXII, he states: ‘* As a general rule, 
it may be said that a purchaser of a certificate of stock is usually 
protected as fully without a registry on the corporation books as 
he would be by a registry, so far as subsequent attachments are 
concerned. This is the rule in New York, and most of the 
States. * * * In a few other States a contrary rule 
prevails.’’ 

In making this statement Mr. Cook mistakes the number and 
weight of authorities which oppose the position he assumes. 
As a matter of fact, after a careful and exhaustive examination 
of the decisions of every State in the United States, we find that 
seven States sustain the rule as laid down by Mr. Cook, while 
sixteen take the opposite view.? The rest of the States either 


1 1 Morawetz, § 196. 

2 The decisions of the courts of the 
various States are as follows: The 
courts of New York and Louisiana 
have pointed both ways on this ques- 
tion, but they tend toward a disregard 
of transfer rules, and to sustain the 
title of the equitable transferee. New 

York: Robison v. Bank, 95 N. Y. 637; 
McNeil v. Tenth National Bank, 46 N. 
Y. 825; New York, etc., R. Co. ». 
Schuyler, 34 N. Y. 30-80; Pres. & Dir. 
Bank of Utica v. Smalley, 2 Cowen, 770; 
Leitch v. Wells, 48 N. Y. 585; Cutting 
v. Damerel, 88 N. Y. 410; Comeau v. Oil 
Co., 8 Daly, 218; Smith v. American 
Coal Co., 7 Lans. 317; Commercial 
Bank v. Kortright, 22 Wend. 384; Steb- 


bins v. Phosnix Ins. Co., 3 Paige, 350; ~ 


Union Bank v. Georgetown, 2 Wheat. 
891; Grymes v. Hone, 49 N. Y. 17. 
Louisiana: Smith v. Crescent, etc., 30 
La. Ann. 1378; Freidlander v. Slaugh- 
ter House Co., 381 La. Ann. 523; Cres- 
cent City v. Deblieux, 40 La. Ann. 155. 
The following courts have decided in 
favor of the title of the equitable 
transferee, and against the adherence 
to transfer rules. Kentucky: Thurber 
v. Crump, 86 Ky. 408. Minnesota: 
Lund v. Wheaton Roller Mills, 52 N. 
Y. Rep. 268; Joslyn v. Distilling Co., 
46 N. W. Rep. 337; Baldwin v. Can- 
field, 26 Minn. 43. Mississippi: Clark 
v. German Security Bank, 61 Miss. 611. 
New Jersey: Broadway Bank v. Mc- 
Elrath, 13 N. J. Eq. 24; Rodgers, 
Ketchum & Grosvenor v. Stevens, 4 
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have no settled rule upon this point, or have never decided the 
question at all. 

It is sometimes the case that a text-writer takes what he thinks 
to be a fair and equitable stand, and then cites a great many 
authorities that ostensibly sustain his views, when as a matter 


Halst. Ch.,16; Mt. Holly Co. v. Ferrie, 
17 N. J. Eq. 117; Rogers v. New 
Jersey Ins. Co., 8 N. J. Eq. 167. 
Pennsylvania: Finney’s Appeal, 59 Pa. 
St. 398; Telford v. Gerhab, 13 Atl. 90; 
Eby v. Guest, 94 Pa. St. 160; Com- 
monwealth v. Watmough, 6 Whart. 
117; United States v. Vaughn, 3 Bin- 
ney, 394. Texas: Seeligson v. Brown, 
61 Tex. 114. The United States Cir- 
cuit Courts have held both ways in the 
following cases: Williams v. Mechan- 
ics Bank, 5 Blackford, 59; Continental 
N. B. v. Eliot N. B., 7 Fed. Rep. 369; 
Scott v. Pequonnock N. B., 15 Fed. 
Rep. 494; United States v. Cutts, 1 
Sumner, 133; Hazard v. National Bank, 
26 Fed. Rep. 94. The courts of the 
following States have not decided the 
question squarely; but seem fairly to 
tend toward sustaining the title of the 
attachment creditor, and a more or 
less strict adherence to transfer rules. 
Delaware: Wilmington Turnpike Co. 
v. Bush, 1 Har, 44; Colbert v. Sutton, 
5 Del. Ch. 294. Georgia: Thornton 
v. Lane, 11 Ga. 459. Maryland: 
Noble v. Turner, 16 Atl. 124; Morton 
v. Grafflin, 15 Atl. 298. Missouri: 
Merchants N. B. v. Richards, 6 Mo. 
App. 454; s. ¢c. 70 Mo. 77; White v. 
Salisbury, 33 Mo. 150; Carroll v. Mul- 
lanphy Sav. B., 8 Mo. App. 249-252. 
North Carolina: Morehead v. Western 
N. C. BR. Co., 96 N. C. 362. Rhode 
Island: Lippitt v. American Wood 
Paper Co., 23 Atl. 111. The question 
has been fairly met by the following 
courts, which sustain the title of the 
attachment creditor, and hold that a 
strict compliance with transfer rules 


is necessary to a complete transfer, 
Alabama: Berney N. B. v. Pinckard, 6 
So. Rep. 364; Jordon v. Mead, 12 Ala, 
247; Hardaway v. Semmes, 388 Ala. 
657; Fisher v. Jones, 82 Ala. 117; Cal- 
ifornia: Weston v. Bear River, etc., 5 

Cal. 186; Weston v. Bear River, etc., | 
6 Cal. 425; Strout v. Natona, etc., 6 
Cal. 78; Naglee v. Pacific Wharf Co., 
20 Cal. 529; People v. Elmore, 35 Cal. 
653; Parrott v. Byers, 40 Cal. 614; 
Farmers Nat. Gold Bank v. Wilson, 58 
Cal. 600; Barstow v. Savage, 64 Cal. 
388. Colorado: Conway v. John, 14 
Col. 30; Supply Ditch Co. v. Elliot, 15 
Pac. Rep. 691. Connecticut: Marl- 
borough Mfg. Co. v. Smith, 2 Conn. 
579; Northop v. Newton Turnpike Co., 
8 Conn. 544; Northop v. Curtiss, 5 
Conn. 579; Oxford Turnpike Co. v. 
Bushnell, 6 Conn. 552; Richmond Mfg. 
Co. v. Pratt, 9 Conn. 487; Dutton v. 
Connecticut Bank, 13 Conn. 493; Ship- 
man v. Htna Ins. Co., 29 Conn. 245; 
Colt v. Ives, 31 Conn. 25. Florida: 
State ex rel. Co. Commissioners v. 
Commissioners Suwanee Co., 21 Fla. 
1. Illinois: People’s Bank v. Gridley, 
91 Ill. 457 (leading case). Indiana: 
State ex rel. Koons v. First N. B., 89 
Ind. 3802; Coleman v. Spencer, 5 
Blackf. 197. Iowa: Ft. Madison Lum- 
ber Co. v. Batavia Bank, 32 N. W. 
340. Kansas: Topeka Mfg. Co. v. 
Hale, 39 Kan. 23. Maine: Fiske v. 
Carr, 20 Me. 301; Skowhegan Bank v. 
Cutler, 49 Me. 815; s. c. 52 Me. 315; 
Agricultural Bank v. Burr, 24 Me. 256. 
Massachusetts: Fisher v. Essex Bank, 
5 Gray,380; Dickson v.Central National 
Bank, 129 Mass. 279; Boston Music 
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of fact the great weight of authority may clearly be against 
him, and the cases cited do not always sustain the law as laid 
down. Even so reputable a writer as Mr. Pomeroy is in error 
on this point as to the rule really laid down in the great majority 
of cases. In answer to the proposition that the attachment 
creditor takes precedence over the equitable transferee, he says: 
‘* A different rule, however, must be regarded as settled by the 
great majority of decisions, which hold that this mode of assign- 
ment is valid as against creditors of the assignor, and gives the 
assignee a precedence over their subsequent judgments, execu- 
tions, and attachments.’ 

After a careful examination of each one of the cases cited by 
him we find that only three courts,— those of New Jersey, 
Pennsylvania, and New York (divided ),— sustain the proposi- 
tion set forth. The courts of Pennsylvania and New Jersey 
give clear and satisfactory decisions; but the decisions of New 
York are anything but satisfactory. In the case of McNeil v. 
Tenth National, Bank the question under discussion was not 
raised, and the decision is not at allin point. In the other New 
York case,— Kortright v. Bank,— the question of priorities was 


not involved. The case was decided by a majority of the New 
York Senate, then the Supreme Court of the State, in opposi- 


Hall v. Corey, 129 Mass. 435; Central 
N. B. v. Williston, 138 Mass. 244; Boyd 
v. Rockport, 7 Gray, 406; Blanchard v. 
Dedham Gas Co., 12 Gray, 213; John- 
son v. Somerville, 15 Gray, 216. New 
Hampshire: Pinkerton v. Manchester 
Co., 42 N. H. 424-456; Scripture v. 
Soapstone Co., 50 N. H. 571, 585; But- 
trick v. N. & L. R. R. Co., 62 N. H. 413. 
Nevada: Beruth v. Marys, 9 Nev. 318; 
State ex rel Guerrero v. Pettineli, 10 
Nev. 141. Tennessee: State Insurance 
Co. v. Sax, 2 Tenn. Ch. 567. Vermont: 
Sabin v. Bank of Woodstock, 21 Vt. 
353, 362; Cheever v. Myer, 52 Vt. 56. 
Wisconsin: Application of Thomas 
Murphy, 51 Wis. 519; State v. Conk- 
lin, 34 Wis. 21; Schufeldt v. Pease, 16 
Wis. 659; Single v. Phelps, 20 Wis. 
398. The following cases are cited as 


sustaining one side or the other by 
different writers; but as a matter of 
fact do not do so: Fraser ». Dill, 11 
8. C. 503; Johnson v. Laflin, 103 U. 8. 
800; Black v. Zacharie, 3 How. 483; 
Bridgewater Iron Co. v. Lissberger, 
116 U.S. 8. : 

12 Pomeroy Equity Juris., § 700. 
In support of this view he cites the 
following cases: Mt. Holly v. Ferrie, 
17N. J. Eq. 117; Rogers v. New Jer- 
sey Ins. Co., 8 N. J. Eq. 167; Broad- 
way Bank v. McElrath, 13 N. J. Eq. 
24; Kortright v. Bank, 22 Wend. 348; 
McNeil v. Tenth Nat. Bank, 46 N. Y. 
825; Grymes v. Hone, 49 N. Y. 17; 
Commonwealth v. Watmough, 6 Whart. 
117; People v. Elmore, 35. Cal. 653; 
Dale v. Kimpton, 46 Vt. 76. 
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tion to Chancellor Walworth, who wrote a vigorous dissenting 
opinion. He cites his decision in Stebbins v. Phoenix Insurance 
Co.,! where under similar circumstances he held that the 
assignee obtained merely an equitable lien. ‘* Indeed it would 
be impossible to give any other effect to such a transfer without 
rendering the provision of the statute a dead letter.’’ In the 
other cases cited by Mr. Pomeroy the rights of attaching 
creditors were not involved, and the priority of liens was not 
raised or discussed in them. From this it will be seen that the 
** great majority of decisions’’ spoken of consists of those 
rendered by two States, and the conflicting opinions of a 
third. 

The case of Johnson v. Laflin,? is cited by a great many text- 
writers, and sometimes in the opinions of courts, as supporting 
the theory that the rights of an unregistered transferee are 
superior to those of an attaching creditor; while, as a matter of 
fact, that point was not decided in that case. The rights of 
creditors were not discussed, and nothing more than a mere dic- 
tum is to be found inthe opinion of the court upon that subject. 
However, what the court does say rather supports the opposite 
view, and goes to sustain the title of the attachment creditor. 
The only part of the decision of interest here is the following: 
«¢ Purchasers and creditors, in the absence of other knowledge, 
are only bound to look to the books of the registry of the bank ; 
but as between parties to the sale, it is enough that the certifi- 
cate be delivered, with authority to the purchaser, or any one 
who may come to transfer it on the books of the company.”’ 

It is claimed by way of argument in some decisions that 
corporate stock possesses a certain negotiability; and some 
cases have gone a great way in giving it that character. It is 
generally said to be ‘* quasi-negotiable,’’ though this term is so 
easily made to fitalmost any degree of restricted negotiability that 
it isnot of much value. Stock can be indorsed in blank and thus 
passed from hand to hand, and be perfectly safe in the hands of 
any holder, because the transfer can be completed only upon 
the books of the company, upon the surrender of the original 


1 § Paige, 350. 2 108 U. S. 800. 
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certificate. The corporation by this means has abundant power 
to protect itself, and must protect the lawful owner of the stock ; 
because it need not register a transfer until the old certificate is 
delivered up to be canceled. The forgery of a certificate of 
stock does. not in any way affect the holder of the bona fide 
certificate, since the corporation is bound to ascertain the gen- 
uineness of a certificate before it permits a transfer on its books ; 
and if it allows a forged certificate to be recorded it is liable to 
the owner of the bona fide stock.? 

The same arguments are put forth in urging the negotiability 
of stock as are used against the rule requiring registration, — 
that public policy and business requirements make it necessary 
to place as few restrictions as possible on the free circulation of 
this class of investments. It has been held that stock certifi- 
cates are ** nearly as negotiable as commercial paper.’’? An- 
other case from the same State, however, held that ‘* certificates 
of stock are not securities for money in any sense; much less 
are they negotiable securities.’’ * Another case, — from Massa- 
chusetts, says: ‘* No commercial usage can give such an instru- 
ment (a stock certificate) the attributes of negotiability.’’ 
The clear weight of authority seems to be that stock certificates 
are not in any sense negotiable paper, and not entitled to the 
privileges of such.‘ 

As shares of stock can be transferred only on the books as 
provided by the charter or by-laws, an assignment without the 
proper entry on the books is evidence of a secret trust; and if 
unexplained, is to be deemed fraudulent and void as against 
creditors of the assignor, like an assignment of personal prop- 
erty without the delivery of possession.® 

In answer to this, Mr. Morawetz says: ‘*‘ This argument shows 
a singular ignorance of the true state of affairs. It has already 
been pointed out that possession of the certificates confers the 
apparent ownership of the shares, and that the stock books of a 


1 Lowell, Trausfer of Stock, § 114, 3 Shaw v. Spencer, 100 Mass. 382. 
and cases cited; Cook, § 365, and 4 Barstow v. Savage, 62 Cal. 388. 
cases olted. 5 Pinkerton v. Manchester, etc., 42 

2 Mechanics Bank v. New York N. H. 424; Colt v. Ives, 31 Conn. 25; 
R. R., 18 N. Y. 599, 627. 1 Morawetz, § 198. 
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corporation are not a record for the public.’’ This very thing 
of the possession of the certificates is what an attaching creditor 
most desires to know, and if the stock books of the company is 
not a safe criterion for his purpose, he is entirely at the mercy 
of his debtor and has no possible way of enforcing his claims 
against him if he be unscrupulous and dishonest. 

«* By protecting the purchaser against subsequent attachments 
and executions, the law removes one of the chief risks incurred 
by holding certificates of stock without registry, and thereby in- 
creases the safety and desirability of such investments.’’! But an 
equal, if not a greater degree of safety would be guaranteed to 
purchasers of stock by requiring a strict adherence to the trans- 
fer laws ; and requiring registration to complete the title as to 
third persons; and at the same time cut off a fruitful source of 
fraud in the way of secret transfers. 

It is argued with seeming justice that an attachment creditor 
ought to get no greater or better title than his debtor had; and 
all agree that as between the parties to the transfer the entire 
interest of the transferor passes ; therefore, there is nothing left 
upon which an attachment may be levied. Now this assumes 
that every transfer that is complete as between the immediate 
parties to it is complete as against the world, because the trans- 
feror is estopped to claim any further title to the thing he has 
transferred ; but I think no one will attempt to substantiate such 
a proposition as a general principle. 

It has been held in several cases that in a pledge or transfer 
of stock the transfer on the books is analogous to the delivery 
of possession of a corporeal chattel, —that i it must be made in 
such a way as to invest the transferee with ‘‘ all the marks and 
indications of ownership;’’? and that as a matter of fact 
the transferee gets no title at all as against creditors of the 
transferor until there has been ‘* such a delivery as the nature 
of the thing is capable of, and to be good against subsequent 
_ attaching creditors the pledgee must be clothed with the usual 
muniments and indicia of ownership.”’ ® 


1 Cook, § 487. 3 1 Morawetz, p. 170, and cases 
2 Pinkerton v. Manchester, etc.,42 cited; Pinkerton v. Manchester, etc., 
N. H. 424; Colt v. Ives, 31 Conn. 25. 42 N, H. 424. 
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*¢It is necessary to fix some act, and some point of time, at 
which the property changes and vests in the vendee ; and it will 
tend to the security of all parties concerned to make that turn- 
ing-point consist in an act which, whilst it may be easily proved, 
does at the same time give notoriety to the transfer. It would 
seem to us to be going beyond the rules of just exposition, to 
hold that a plain provision of statute law,! calculated to promote 
the security of important legal rights of parties in important 
particulars, should be construed to be a regulation made for the 
convenience and protection of banks. The clause itself is too 
clear to admit of doubt: ‘Shall be transferable only,’ that 1s, 
capable of being transferred; the largest and broadest term used 
to express alienation on one part, and acquisition on the other ; 
and the word ‘ only’ carries an implication as strong as negative 
words could make it, that is, in no other mode. It was not to 


prescribe one mode, leaving others unaffected; it made that 
mode conclusive.” ? 

After an exhaustive examination of the text-books and the 
decisions upon this point, the student will find one, and only one 


reason urged against giving the rule requiring a transfer on the 
books the meaning it evidently bears upon its face, namely: 
that a transfer, to be valid as to all parties, must be recorded,— 
and that reason is that it would be an undue restriction on the 
business of the world, and for that reason would be against 
public policy. It is not claimed that any one would suffer an 
injury by an adherence to the principle contended for. It is 
simply placing the convenience of the stock-jobbers over against 
a sound and salutary requirement that cannot possibly harm any 
one. The requirement is a simple one, without expense, and is 
a privilege which must be accorded for the asking. 

The immense amount of property invested in stocks makes 
the question one of vital importance, especially in view of the 


1 Where there is no express statu- 
tory provision of this kind, a rule set 
forth in the articles of incorporation 
or adopted in the by-laws, should have 
the force of a statute, especially where 
these regulations are made under a 
general statute. 


2 Leaving it to the charter, or the 
action of the board of directors to 
determine the mode of transfer: 
See Peoples Bank v. Gridley, 91 
Ill. 457; Central N. B. v. Williston, 
188 Mass. 244; Lowell Transfer of 
Stock, 994, and cases cited. 


234 30 AMERICAN LAW REVIEW. 


great increase in this kind of investments during the last few 
years; and we believe that public policy demands the utmost 
notoriety in regard to transfers of this kind. The whole spirit 
of our laws is toward discouraging secret transfers and secret 
liens ; and to hold that a secret transfer of a piece of paper, 
known only to the immediate parties, made without witnesses, 
and as easily made after attachment as before, is to render that 
equitable principle of no effect, and opens the door to unlimited 
fraud. It is claimed that an innocent purchaser is deprived of 
his property without his fault; but it is not without his fault, 
It is a common thing for a person to lose his claim in equity by 
his laches; and the innocent vendee should have been diligent 


and had his transfer recorded. 
I. H. 


LINCOLN, NEB. 


Norte. Opposed to the contention of the learned writer, is a decision of a 
judge of exceptional learning and reputation, Hon. Sterling B. Toney, Judge 
of the Jefferson Circuit Court, which includes Louisville, Ky., rendered on the 
25th of January last in the case of Kentucky Nat. Bank v. Avery. The syllabus 
is as follows:— 


1. A purchaser in open market of certificates of stock in a private corporation, who 
omits or neglects to have the transfer of said stock duly registered on the corporate books, 
acquires the legal title and a better equity to said stock than an attachment creditor of the 
vendor has or acquires by a subsequent levy of attachment on said stock. 2. An innocent 
purchaser in open market of certificates of stock for value and without notice 1s not pro- 
tected in his ownership in such stock against an antecedent attachment or execution 
against his vendor which, previous to said purchase of said stock, had been levied, by 
service of the process of attachment or fl. fa.,on the proper officers or agents of the cor- 
poration, in the manner prescribed by the statute for effecting a levy on stock. 

The following is the full text of the opinion:— 

This case comes up on a demurrer to the plaintiff's amended and supple- 
mental petition, and presents for solution two interesting questions of com- 
mercial law. Without restating the pleadings, the questions of law raised are 
these :— 

First. Whether a purchaser in open market of certificates of stock in any 
private civil corporation, such as banks, railroad corporations, and other like 
incorporate companies, is protected in his ownership under said purchase 
where he omits or neglects to have the transfer of said stock to him duly regis- 
tered on the corporate books before an attachment or execution against his 
vendor is levied on the same, by service of such attachment or execution pro- 
cess on the corporation in the mode and manner prescribed in the statute? And, 

Second. Whether an innocent purchaser in open market of such stock, for 
value and without notice, is protected in his ownership in such stock, under 
said purchase, against an antecedent attachment or execution against his ven- 
dor, which, previous to his said purchase of said stock, had been levied by 
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service of the process of attachment or ji. fa., on the proper officers or repre- 
sentatives of the corporation, in the mode and manner prescribed by the 
statute for effecting a levy on the stock of a debtor defendant. 

As to the first proposition the law is, when the absolute, actual owner of the 
legal and equitable title to the stock, free from lien or incumbrance of any 
kind, in whose name the said stock stands on the books of the corporation, sells 
and delivers it to a bona fide purchaser for value, he passes all that he has — a 
perfect legal title — to said purchaser, who, eo instanter, becomes the absolute 
owner of the legal and equitable title to the same. The purchaser owns, by 
virtue of his purchase, all the interest and title in the stock which his vendor 
owned; and there is no interest or title, legal or equitable, to said stock 
remaining in the vendor to be attached or levied on by the creditors of such 
vendor. The attaching creditor can acquire no higher or greater right to the 
stock than the defendant in attachment owned at the time of the levy. And as 
the defendant in attachment had parted with his title to the stock by a previous 
sale to a bona fide purchaser for value, he had no interest in said stock left in 
him at the time of the levy of attachment subject to the same. Nor is this 
proposition at all affected by section 11, Ch. 56 of the G.S., p. 765, which 
provides as follows :— 

“Transfers of stock shall not be valid, except as between the parties thereto, 
until the same are regularly entered upon the books of the company, so as to 
show the name of the person by whom and to whom the transfer is made, the 
numbers or other designation of the shares, and the date of the transfer.”’ 

Nor by the decision in the Bank of America v. McNeil,! holding that a stock- 
holder in a bank could not pass a complete legal title to his stock except by a 
transfer entered upon the books of the bank; for it was expressly held in 
Thurber v. Crump,? that Sec. 11 of Ch. 56 of the General Statutes,’ was 
enacted for the benefit of the corporation and purchasers, but not for the pro- 
tection of the creditors of the stockholders. Said the Court of Appeals in 
Thurber v. Crump: 

‘‘ But the section, supra, does not operate as a registration law in the interest 
of the creditors of the stockholder, for the reason that the books of the com- 
pany are not required to be kept open for the inspection of the public. The 
books are required to be kept open to the stockholders only; outsiders have no 
tight to demand an inspection of the books; therefore, the section in question 
was not intended for the protection of creditors. As tothe creditor, the stock 
of the stockholder is as though the stockholder held it in his pocket on some 
private individual, in which case a bona Jide transfer for value is good against 
the transferor’s creditors.’’ 

The creditor, therefore, by virtue of his subsequent attachment, acquires no 
lien on or right to subject the stock which the defendant in attachment had pre- 
viously sold to a bona fide purchaser for value, even though such purchaser had 
neglected to have the transfer of said stock to him duly registered on the cor- 
porate books, in violation of the requirements of section 11, Ch. 56, of the 
General Statutes. 


1 10 Bush, 58. 4 Supra. 
2 86 Ky. 419. 5 Referring to Sec. 11, Ch. 56, of the 
3 Supra. _ General Statutes. 
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The second question for decision is of a cognate character, and perhaps more 
important, as the facts upon which it is predicated are more likely to occur in 
the ordinary course of commercial transactions, and involve one of the greatest 
dangers which may be incurred in the purchase of certificates of stock in market 
overt. 

This question is, whether a bona jide vendee or transferee of stock, pur- 
chased in open market for value and without notice, is protected in his owner- 
ship of such stock against an antecedent attachment or execution against his 
vendor, of which he had no knowledge, but which had been levied previous to 
his said purchase, by service of process on the proper officers of the corpora- 
tion, in the mode and manner prescribed by the statute for effecting such levy? 

This question must be answered in the negative. Says Cook on Stockhold- 
ers: 

“On one point it seems that the courts of all the States agree. If a stock- 
holder, whose stock has been already attached or sold on execution, sells his 
certificate of stock after levy of such attachment or execution, the vendee or 
transferee buys subject to such levy, even though he had no knowledge of it. 
The stock, in contemplation of law, has already been seized by the levy, and the 
purchaser is bound to take notice of that fact. The only means of avoiding this 
danger in the purchase of stock is by inquiry at the office of the corporation at 
the time of making the purchase.”’ 

Says Thompson on Corporations, after discussing the subject: 2? — 

** From these premises it follows that where shares are levied upon by attach- 
ment, the attaching creditor acquires aright superior to that of a subsequent 
bona fide purchaser of such shares for value, without notice of the attachment.” 

The case of Spalding v. Payne’s Admr.,* cited and relied on by learned coun- 
sel for defendants, is wholly inapplicable to the facts in the petition demurred 
to. It simply decides that shares of stock are not proper subjects for recorda- 
tion under the statute of registry for mortgages, deeds, wills, etc. It has no 
bearing on the case at bar. 

But the case of Thurber v. Crump,’ is directly in point and in strict accord 
with the authorities above quoted. In discussing the scope and effect of Sec. 
11, Ch. 56, of the General Statutes,® Mr. Justice Bennett, delivering the opinion 
of the court, said: — 

So, also, as said above, but for the restriction in the eleventh section, a pur- 
chaser of stock from the stockholder would acquire a perfect legal title to the 
stock as against antecedent liens and purely executory rights of third persons, 
of which the vendee had no notice; also his purchase would prevail against 
subsequent purchasers; and as the statute does not require that the transfer 
of the stock shall be made only by transfer of the certificate of stock, but as the 
transfer may be made by any writing, and as it is within the power of the 
owner of the stock to sell it to different persons, it was, therefore, also in- 
tended that the said section of the statute,’ should have the effect of a registra- 


1 Sec. 486. * 81 Ky. 416. 

2 Sec, 2414, 5 Supra. 

5 See also Secs. 2353, 2409, 2587, 6 Supra. 
Thompson on Corporations, and cases 7 Supra. 
cited by the learned author. 


TRANSFERS OF SHARES AND ATTACHING CREDITORS. 237 


tion law as between conflicting purchasers of stock from the same person, and 
to provide that the right of the junior purchaser should prevail against the 
right of the senior purchaser, provided the junior purchaser should succeed in 
having his transfer entered upon the books of the company first, and without 
notice of the senior purchase.”’ 

The court thus expressly holds that, under the restriction in the 11th Sec. of 
Ch. 56 of the General Statutes of Kentucky, a purchaser of stock from a stock- 
holder would not acquire a perfect legal title, or any title at all, to the stock; as 
against antecedent liens of third parties, of which the vendee had no notice. 
As upon the pleadings the defendants are such subsequent purchasers, their 
rights are subordinate to the antecedent attachment liens of the plaintiff, and 
their demurrer to the amended and supplemental petition of the plaintiff must 
be overruled. 
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EFFECT OF WAR UPON THE POWERS OF AGENTS OF 
FOREIGN CORPORATIONS. 


Many of the cases cited in a preceding article! involve the 
question of the effect of war upon the powers of agents of 
foreign corporations, where the agent of a corporation is domi- 
ciled within the opposing lines of belligerent occupancy. 
Many of the decisions which held that the failure to pay pre- 
miums during the period when the intercourse was interrupted by 
war, would not avoid the policy, also held that the relation of 
principal and agent between the insurance company residing 
within one of the lines of belligerent occupancy, and its agent 
residing within the other, was not terminated by the fact of war. 
Without attempting to state the precise nature of all these hold- 
ings, it may be said that some of them were to the following 
effect: — That it is of the duty of the insurer to provide an agent 
in the State where the premiums, by the terms of the policy, 
are to be paid; and that this duty continues, notwithstanding 
the intervention of war, and the consequent non-intercourse ;* 
that, although an agent, under such circumstances, would not 
have the power lawfully to enter into new contracts of insurance,‘ 
nor transmit money received for premiums across the hostile 
lines to his principal,— yet he might lawfully receive premiums 
due on policies which were in force before the war, such as the 


1 30 Am. Law Rev. 88. 

2 Smith v. Charter Oak Life Ins. 
Co. (St. Louis Circuit Court general 
term), 1 Cent. L. J. 76; s. c. aff’d, 64 
Mo. 330; Sands v. New York Life Ins. 
Co., 50 N. Y. 626; s. c. 10 Am. Rep. 
535; Hamilton v. New York Life Ins. 
Co., 9 Blatch. (U. 8.) 234; Manhattan 
Life Ins. Co. v. Warwick, 20 Gratt. 
(Va.) 614; 8. c. 3 Am. Rep. 218; New 
York Life Ins. Co. v. Clopton, 7 Bush 
(Ky.), 179. See on the general ques- 


tion Ward v. Smith, 7 Wall. (U. 8S.) 
447,452; United States v. Grossmayer, 
9 Wall. (U. 8.) 72, 75; Conn v. Penn, 
Pet. C. C. (U. 5.) 496; Buchanan v. 
Curry, 19 Johns, (N. Y.) 187, 141; s.c¢. 
10 Am. Dec. 200. 

3 Hamilton v. Mutual Life Ins. Co., 
9 Blatchf. (U. 8.) 234. 

4 New York Life Ins. Co. v. Clop- 
ton, 7 Bush (Ky.), 179; s. c. 3 Am. 
Rep. 290; Ward v. Smith, 7 Wall. 
(U.S.) 447, 452. 
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insured might lawfully pay; that at least a tender to such an 
agent, and his refusal to receive the premium because of his 
inability to transmit it to his principal, in consequence of the in- 
tervention of astate of war, would save a forfeiture of the policy ;? 
that the payment of premiums in lawful money of the country 
of the domicile of the foreign insurance company — in the par- 
ticular State, in Confederate money,— was a good payment,® 
although the right of the company, through its agent, to refuse 
payment in such funds was recognized in another case.‘ Finally, 
the question was thrown into very clear light by an opinion of the 
Supreme Court of the United States delivered in 1877 by Mr. 
Justice Bradley. That opinion is very clear, and well written, 
and it is believed that it justifies the following propositions: 1. 
A person cannot appoint an agent to act for him within the lines 
of an opposing belligerent occupancy after the war has been 
declared; because the very act of appointment is a prohibited 
intercourse. 2. Ifa principal has an agent acting continuously 
for him in a country which, by reason of the breaking out of 
war, becomes an enemy country, the intervention of the war 
prima facie suspends the agency for every purpose depending 
upon a continuation of intercourse between the principal and the 
agent; since neither the principal nor the agent can be held to 
the duty of making communications with a public enemy. 3. 
But the agent may, nevertheless, continue to act with the con- 
sent of his principal, in which case he will charge his principal 
with responsibility for his acts, the same as though a state of war 
did not exist. 4. The evidence of this consent of the principal 
must generally be sought in an authorization conferred upon 
the agent, prior to the breaking out of the war, so to act, 
or in a ratification of his acts done during the war, made by 
the principal after the termination of war. 5. In any event, 
unless his agency is determined by the voluntary act of 


1 Manhattan Life Ins. Co. v. War- 8 Sands v. New York Life Ins. Co., 
wick, 20 Gratt. (Va.) 614; s.c.3Am. 650N. Y. 626; s.c. 10 Am. Rep. 535. 
Rep. 218; Sands v. New York Life Ins. 4 Mannattan Life Ins. Co. v. War- 
Co., 50 N. Y. 626; 8s. c. 10 Am. Rep. wick, 20 Gratt. (Va.) 614; s.c. 3 Am. 
535. Rep. 218. 

2 Hamilton v. New York Mut. Life 
Ins. Co., 9 Blatchf. (U. S.) 234, 


240 30 AMERICAN LAW REVIEW. 


the principal, it will be the duty of the agent to con- 
serve the property of his principal during the war, and 
to turn it over to him after the cessation thereof. The 
conclusion from these principles was that, after the breaking 
out of hostilities, and the formal proclamation which was judi- 
cially recognized as establishing a state of war between the 
Northern and Southern States of the American Union, the 
tender of premiums to a resident agent in Virginia, of a life 
insurance company domiciled in one of the Northern States, such 
tender being followed by a refusal to receive the same, would 
not, in the absence of evidence that the company had consented 
to the agent’s continuing to act as such during the war, save the 
policy from forfeiture.’ In a case in Missouri already alluded 
to, it appeared that the life of a citizen of Virginia had been 
insured by a company domiciled in Connecticut, and that the 
company, after having received the annual premium for a num- 
ber of years, in May, 1861, refused to receive further payment 
thereof. It was held that, upon the death of the assured, an 
action would lie on behalf of his beneficiary against the com- 
pany for dissolving the contract by such refusal; that non- 
intercourse between the States consequent upon the breaking out 
of the war could not be pleaded as justifying the non-payment, 
in so far as the prohibition of such intercourse did not date 
until August 16, 1861, when President Lincoln issued his 
proclamation pursuant to the act of Congress of July 13 of that 
year; and that the measure of the plaintiff’s damages would be 
the value of the policy at the date of its dissolution, which 
value must be determined by the opinion of actuaries, with 
interest thereon at the rate of six per cent per annum.? 


Seymour D. Tompson. 
Sr. Lovis. 


1 Insurance Company v. Davis, 95 2 Smith v. Charter Oak Life Ins. 
U. S. 425. Co., 64 Mo. 830; aff’g s. c., 1 Cent. L. 
J. 76. 
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CITIZENSHIP BY BIRTH — ANOTHER VIEW. 


An article in a recent number of the Amertcan Law Review ' 
contained an interesting and suggestive discussion upon the 
subject of citizenship by birth in the United States, as defined 
and governed by our own legislation and by international law. 
The conclusion there arrived at is that the status of the father 
fixes that of the child, irrespective of the place of birth. It is 
the purpose of the present writing to suggest considerations 
that lead to the opposite result, with a possible exception as to 
the status of Chinese, for reasons hereinafter stated. 

At the outset it should be observed that, by the common law 
of England, persons born in Great Britain, or in any of its 
colonies, were, as a general statement, subjects of Great Britain, 
irrespective of the nationality of the parents, and those not so 
born were aliens, although born of British subjects. ‘* Nation- 
ality, according to the English common law, was decided, 
absolutely and once for all, by the place of birth.’’? But by 
statutes prior to the American Revolution the privileges of 
nationality were conferred upon the descendants up to and includ- 
ing the second generation of natural born British subjects who 
were born abroad. When our government was formed it was 
‘ organized from British colonies, by people accustomed to British 
law, and saturated with the principles of the common law. 
Without insisting that there is a common law of the United 
States, it is sufficient for the present purpose to say that our new 
ship of state was launched in an ocean of common law, and 
that the legal principles which all its inhabitants had been 
accustomed to regard as fundamental would continue to control 
their national action until new .principles were found necessary 
by new exigencies and added experiences. Hence, it is not 


1 Vol. XXIX., p. 385. 8 25 Edw. III. St. 2; 7 Anne, c. 5, 
2 Foote on Private International § 3; 4 Geo. II. c. 21. 
Jurisprudence, p. 7. 
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unreasonable to say that, at least in the earlier years of our 
Republic, the generally accepted doctrine would have been the 
inconsistent British one, that all persons (generally speaking, 
not including children of foreign ministers, etc.) born within 
the United States, and all persons born abroad of citizens of the 
United States, including the second generation, were citizens of 
this country. 

Such in fact has been the theory of our government, with 
substantial uniformity, in the granting of passports and in the 
supreme test of its dealings with foreign governments in protect- 
ing the rights of those who could claim its citizenship, both 
before and after the adoption of the Fourteenth Amendment to 
the constitution. 

In 1854, the Secretary of State, Mr. Marcy, instructed 
our Minister, in an international controversy with France 
relating to children born in the United States of French subjects, 
that: ‘It is presumed that, according to common law, any per- 
son born in the United States, unless he be born in one of the 
foreign legations therein, may be considered a citizen thereof 
until he formally renounces his citizenship.’’! Under similar 
circumstances in a case relating to one born of alien parents in 
the United States, but subsequently residing in Italy, Secretary 
Fish, in 1871, wrote to Mr. Marsh, our Minister to Italy: ‘* This 
[the Fourteenth Amendment to the constitution] is simply an 
affirmation of the common law of England and of this country, 
so far as it asserts the status of citizenship to be fixed by the 
place of nativity, irrespective of parentage.’’ ? 

In 1872 Secretary Fish wrote to our Minister for Austria, under 
similar circumstances: ‘‘As a general rule a person born in 
this country, though of alien parents who have never been nat- 
uralized, is under the laws of the United States deemed a citizen 
of the United States.’’® 

In 1873 Secretary Fish wrote officially to Mr. Ellis: «+ So far 


1 Instructions (MSS.) France, 6th lations, 1873, Letter of 24th Dec., 
June, 1854. 1872. The authorities cited as from 
2 MSS. Instructions, Italy, 16th MS. Instructions are found collated 
May, 1871. in Wharton’s International Law 
* MS. Notes, Austria, Foreign Re- Digest. 


q 
q 
q 


CITIZENSHIP BY BIRTH — ANOTHER VIEW. 243 


as concerns our own local law, a child born in the United States 
to a British subject is a citizen of the United States.’’? 

Again, in 1877, Secretary Fish wrote to Mr. Cushing, our Min- 
ister to Spain, that the minor child of a Spaniard born in the 
United States, and while in the United States, or any other 
country than Spain, is a citizen of the United States.? 

In 1878 Secretary Evarts instructed our Minister to France 
that a child born in the United States to French parents, who 
goes in his minority to France and there remains voluntarily 
after he has become of full age, may be held to have abjured 
his American nationality. Manifestly a nationality that never 
existed could not be abjured. 

The right of a child born in this country from an alien to 
elect to retain its American nationality upon arriving at majority 
is stated repeatedly in the official correspondence of the Secre- 
tary of State in later years.‘ 

The Attorneys-General of the United States have substan- 
tially always maintained the same position in all official action 
and advice. In the opinion of August 6th, 1862,° and Septem- 
ber Ist, 1862,° it was directly ruled that a child born in the 
United States of alien parents who had never been naturalized 
is, by the very fact of birth, a native born citizen of the United 
States, entitled to all the rights and subject to all the duties of 
citizenship. Subsequent to the adoption of the Fourteenth 
" Amendment of the constitution the rulings were the same.’ 
In determining what the law of this country is upon this inter- 
national subject, the repeated and uniform action of the govern-. 
ment itself in its dealings with its own subjects and with foreign 
powers is of the highest importance. It is decisive, so far as 
foreign governments are concerned. Within our own country, the 


1 MS. Dom. Let., 14th April, 1873. 


2 MS. Instructions, Spain, 16th 
Feby., 1877. 

8 MS. Instructions, France, 23d 
Dec., 1878. 

4 MS. Instructions, Denmark, 12th 
Nov., 1886 (Sec. Evarts to Mr. 
Cramer). MS. Dom. Let., 15th Nov., 
1881 (Sec. Blaine to Mr. O'Neil). 


MS. Instructions, Switzerland, 4th 
June, 1883 (Sec. Frelinghausen to Mr. 
Cramer). MS. Instructions, Switz. 
erland, 28th Nov., 1885 (Sec. Bayard 
to Mr. Winchester). 

5 10 Op. 321. 

© 10 Op. 328. 

714 Opinions, p. 154, 21 Dec., 1872; 
15 Opinions, p. 15, 26 June, 1875. 
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same doctrine was elaborately adopted in Lynch v. Clark, and in 
the case of Look Sin Sing. In Minor v. Happersett,’ the 
Supreme Court of the United States state the question, but do 
not decide it, nor has the question ever been decided by that 
court. The remarks upon this subject made in the Slaughter 
House Cases‘ and in Elk v. Wilkins,® were not necessary to the 
decisions, nor, when rightly understood, do they contravene the 
doctrine adopted by the government itself. 

Even if the Supreme Court should in a case within this coun- 
try, decide adversely upon the subject, it is by no means certain 
that the executive department would change its international 
position. Such a decision would be the law of the case in which 
it arose, and as such would be respected and enforced, but the 
judiciary cannot invade the department of the executive, and 
the administration of international law in our dealings with for- 
eign nations, is essentially a political matter, wherein the court 
cannot control the executive. Independent political action by 
the latter, upon its own construction of political law, at variance 
with the law as announced by the Supreme Court, has repeatedly 
occurred in this country. Our international law upon this sub- 
ject of citizenship should not be changed until Congress deals with 
it and makes new law. Any other course would be undignified 
and humiliating in our relations with other nations. 

Again, the doctrine of our government is clearly not in viola- 
tion of any generally recognized principle of international law. 
In Steinkauler’s case’ it is said: ** There is no uniform rule of 

-international law upon the subject.’’ But there is the great 
authority of Judge Story for the proposition ‘‘ that there are 
certain principles which have been generally recognized by the law 
of nations, as of unquestionable authority,’’ — the first of which 
is, ** Persons who are born in a country are generally deemed to 
be citizens and subjects of that country.’’* To the same effect is 


2 1 Sandford Ch. 584-689. American Law, Sec. 389 and note; 2 
“2 10 Sawyer, 358. Bancroft’s History Const. 198. 

3 21 Wallace, 162. 7 15 Opinions of the Attorney Gen- 
* 16 Wallace, 73. eral, p. 15. See also Wheaton’s Inter- 
5112 U. 8. 102. national Law, Sec. 12. 

® Wharton’s Commentaries upon 8 Conflict of Laws, 48. 
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the language of Judge Curtis in the Dred Scott case.! So gen- 
erally was this doctrine formerly maintained that an eminent 
French authority declared it to be *‘ the rule of Europe.’’? In the 
third edition of Hall upon International Law, section 68,° (1892) 
it is said: ‘* Probably until the establishment of the Code Napo- 
leon by France no nation regarded the children of foreigners born 
upon its territory as aliens.’”” The Code Napoleon by its first 
draft, and as temporarily adopted, provided that ‘‘ tout individu 
né en France est Francais ’’ but upon its being urged that a child 
might be born during the passage of its parents through France, 
and that in such case neither feudality, nor intention, nor resi- 
dence would attach him to France, the new phraseology was 
adopted.* 

Germany, Austria, Sweden and Norway adopt the doctrine 
that national character follows parentage alone. All these coun- 
tries are monarchical and have great numbers of their subjects 
scattered into other countries of freer institutions, over whom, 
and over whose children they desire to retain a grasp for com- 
pulsory military service in case.of a return or casual visit to the 
parent country. No such considerations rest upon us, espe- 
cially in view of our doctrine of the absolute right of voluntary 
expatriation. Russia makes nationality, in principle, depend upon 
descent, but reserves the right to claim Russian nationality for 
every person born and educated in Russian territory. In Italy, 
all persons born of aliens on Italian soil may elect to be Italian 
citizens, and are such as of course if the father has been domi- 
ciled in the kingdom for ten years. In England, Portugal, Den- 
mark and Holland and in the larger number of South American 
States, generally speaking, children born of foreigners are 
regarded as citizens of the countries in which they are born.’ 
It is therefore clear that our government, in its action upon 
this question, has violated no generally received doctrine of 


1 19 Howard, 393. Navy for their guidance in delicate 
2 Demololonds (Cours de Code cases in foreign countries. 

Napoleon Civ. droit 1, Chap. I, No. 146. ° * Conference du Code Civil, 1, 36, 
8 A work sufficiently approved in 652. 

England to be furnished by the Ad- 5 Hall on International Law, Sec. 

miralty to Captains of the British 68. 
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international law, and may consistently retain the principle that 
has been approved by English-speaking people the world over. 
The position of the United States upon the subject is generally 
stated by writers upon international law to be the same as that 
of England.' 

But the American doctrine, as it may fairly be termed in view 
of the foregoing authorities, is better suited to our national 
needs than the other. Leaving out of consideration merely 
temporary sojourners in, or travelers through our country, an 
enormous portion of our population is of alien birth, but of 
people who have come to make their homes with us, who have 
become in intent an integral and permanent portion of our 
natign, and who have practically expatriated themselves from 
their former allegiances. We are a nation to which immi- 
gration comes, not one from which emigration flows. The 
children of such inhabitants born in the United States, are in 
most cases as thoroughly identified with us as those born of our 
own citizens. They regard themselves as citizens and have no 
thought that they are aliens, or that they must be naturalized in 
order to claim the protection of our country, in distinction from 
that of another to which they are alien by birth, intention and 
domicile. Many foreigners domiciled in our country and married 
to our country-women, die without having taken the initial steps 
for naturalization: some because death comes unexpectedly ; some 
because their new homes were upon the frontier where facilities 
were not at hand, some (like many Scotch Presbyterians living 
in my own *‘ Caledonia ’’ County in Vermont and widely in other 
sections ), because the constitution recognized slavery; and many 
because sickness, poverty and the struggle with nature in a new 
country, diverted the attention away from political duties or 
rights. Are we prepared to say that all children born in our 
country of such marriages are aliens, and entitled as such to 
conduct their neighborhood litigation in the Federal courts — are 
ineligible to hold office until naturalized, forever disqualified 
from the highest office, subject to compulsory military service in 


- 1 Cobbett’s Leading Cases onInter- note; Hall on International Law, p. 
national Law; KostyeaCase,p. 54and 223. 
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a foreign land if they chance to visit it, not subject to such ser- 
vice in our country, incapable in some States of serving as 
jurors or of inheriting real estate, and not entitled to passports 
as citizens? Such a doctrine, carried to its logical conclusion, 
would work great mischief and be justly odious and intolerable 
to our people. 

Neither the Fourteenth Amendment to the constitution nor the 
definition of citizenship in the Civil Rights Bill,’ militate against 
this position. In the first place, the theory that the place of 
birth fixes nationality has been uniformly held by our govern- 
ment ever since the adoption of that amendment and the pass- 
age of that bill, as above shown. In the second place, the 
amendment and bill were not brought into existence for the pur- 
pose of limiting, restricting, or defeating the rights and privi- 
leges of people born in this country, but for the purpose of 
enlarging and securing such rights and privileges. Their primary 
object was forever to end the inconceivable injustice of the Dred 
Scott decision and to elevate the negro to the rank of citizenship 
from which that decision had forever debarred him and all his 
posterity. Any construction of that great amendment which 
should convert it into an instrument for depriving of the rights 
of citizenship those who had uniformly before been considered 
entitled to it would be a perversion of its whole spirit and pur- 
pose. 

But, thirdly, the amendment and bill are not in conflict with 
the doctrine here advocated. The amendment provides that * all 
persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States; ’’ and 
the bill, among other things, defines citizenship as embracing 
‘¢all persons born in the United Statés and not subject to any 
foreign power, excluding Indians not taxed.’’ Conceding that 
the ‘* jurisdiction ’’ referred to in the amendment means political 
national jurisdiction and not merely the jurisdiction of our laws, 
no progress is made towards the conclusion that one born in our 
country is subject to the national or political ‘‘ jurisdiction’’ of 
another country, or is ‘‘ subject to any foreign power.’’ The 


1 Revised Statutes, Sec. 19, 92. 
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very question under discussion is, does not the very fact of birth 
in our country render one ‘‘ subject to the jurisdiction thereof,”’ 
and ‘* not subject to any foreign power? ’’ That question is not 
answered by asserting the negative, which would be mere petitio 
principtis. But itis answered in the affirmative if the conclusions 
hereinbefore stated are correct. Upon this subject two opposing 
principles contend, each of which is undisputed within certain 
limits. By common consent, one born of a citizen in his own 
country is a citizen of that country. But if he is born in a 
foreign land and takes necessarily the nationality of his father, 
then his children born in that same foreign land would likewise 
take the nationality of their father and so on forever. But no 
theory of international law goes to this extent. All law recog- 
nizes the fact that there comes a time when the nationality of 
the ancestor has been extinguished, and a new one has taken its 
place by the mere fact of a succession of births in another 
country without naturalization. 

When does the new principle of place of birth begin to ex- 
tinguish the nationality? When does it complete that destruc- 
tion and itself assume full sway and clothe the descendant 
with the new citizenship? It is no answer to say that the child is 
born with the stamp of his father’s nationality upon him. He 
is likewise born with the stamp, in case of domicile in the new 
country, of his father’s actual domicile and intention never to 
renew or recognize his former allegiance and to adhere to the 
new one.?, Which stamp is the more indelible and controlling? 
Ultimately the latter controls in all cases. According to our 
national theories, as expounded in our foreign relations and as 
suited to our conditions, the new stamp is controlling from the 
first birth in the new country, not from the second or later 
generations. 

But the question of domicile is important in this connection. 
One born of parents temporarily in our country is not born 
with the stamp of domicile and intention to reside here. Those 
two elements of national jurisdiction are wanting. Citizens of 

1 Nelson on Private International 2 Westlake on Private International 
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one country domiciled but not naturalized in another, ‘‘ are de 
facto, though not de jure, citizens of the country of their domi- 
cile.’’? Their children should be deemed de jure as well as de 
facto citizens, especially when the parent has acquired a domicile, 
within the large sense of Lord Kingsdon’s rule,’ ‘‘ that the 
parent intended to put off one nationality and put on another.”’ 
Nearly all governments recognize the weakening effect upon 
original allegiance of personal domicile in foreign lands, and fre- 
quently refuse national protection to their subjects or citizens so 
situated. ‘* It may be proper to treat one so situated as an alien 
for the purposes of public international law.’’* Our own govern- 
ment has repeatedly ruled, as stated by Secretary Fish, that 
‘* When a citizen of the United States goes abroad without any 
intention to return he forfeits with the abandonment of his 
country, all rights to the protection of its government.’’ 4 

President Grant, in his fifth annual message, 1873, said: ‘* We 
have agreed that residence in a foreign land without intent to 
return, shall of itself work expatriation.’’ While our law declares 
children born of our citizens in foreign lands, to be citizens of . 
the United States, yet it is clear that if the parents are domiciled 
in foreign lands the citizenship is of a meager and barren character 
so long as the foreign domicile is continued, and entitles its nom- 
inal beneficiaries to few or none of the rights and benefits of 
full citizenship. 

On the other hand, where an alien is actually domiciled in our 
country, fixed for life as an inhabitant, his original nationality 
is so far weakened that our institutions ought not to consent that 
its inanimate shadow shall rest upon his offspring and deprive 
them of the inherent rights which are theirs by birth. Upon 
the same analogy persons residing in Eastern and barbarous 
lands for purposes of trade are not regarded as thereby abandon- 
ing their nationality. They are not in the international sense 


1 Phillmore Int. Law,Sec.119,Vol. 1. 4 Wharton International Law 
2 Moorhouse v. Lord, 9 Jur. (N. 8.) Digest, Secs. 176, 183, 185, 190, 198; 
677. Boyd’s Wheaton’s International Law, 
8 Westlake on Private International Sec. 151, L.; 13 Opinions of Attorneys- 
Law, Sec. 292; Hall International General, 91. 
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domiciled there. ‘* From the oldest times, an immiscible character 
has been kept up. Foreigners are not admitted into the general 
mass of the society of the nation. They continue strangers and 
sojourners as all their fathers were.’’! By the same reasoning, 
the Chinese are not domiciled in the United States. They do 
not expect permanently to remain in this country. They all 
look forward to a return, sooner or later, to China. Their 
original allegiance has never been weakened. Hence they may 
consistently be considered to stand upon an entirely different 
basis as to their children born here, from other nationalities.’ ? 

Yet recently a lieutenant in the United States navy married a 
Chinese lady of wealth and social position, at Honolulu. This 
presents no difficulties. But reverse the case and suppose a 
Chinese to be actually domiciled in the United States and there - 
to marry an American wife and sons to be born of the marriage. 
Upon the theory of nationality by descent alone, those sons are 
aliens and, by our law, being Chinese, cannot be naturalized. If 
they marry American women their children, though three-fourths 
American by blood, and wholly so by domicile, intention and 
place of birth, are with all their posterity forever debarred from 
the rights of citizenship. No one could carry the doctrine to 
this point, its logical conclusion. At some stage the Fourteenth 
Amendment, not only permits them to become citizens, but declares 
them éo be so, in such sense that no act of legislature or Congress 
can deprive them of that right. When does that time arrive? 
Upon principle and authority, it should arrive when national 
domicile and intent on the part of the father concur with the 
place of birth of the child to fix its status. That the facts may 
in some cases be difficult of determination, is unimportant. 
That is often true in any question of domicile. 

But there is a medium between the two theories, which has 
much to commend itself and which is now the law of great Brit- 
ain by virtue of the Act of 1870,° which provides that ‘ any 
person who, by reason of his having been born within the domin- 
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ions of Her Majesty, is a natural born subject, but who also, at 
the time of his birth, became, under the law of any foreign State, 
a subject of such State, is still such subject.’’ Also ‘* any per- 
son who is born out of Her Majesty’s dominions of a father 
being a British subject, may, if of full age, and not a lunatic, 
idiot, or married woman, make a declaration of alienage and from 
and after the making of such declaration shall cease to be a British 
subject.’’ This provision was part of an enactment covering the 
whole subject of nationality and naturalization, formulated after 
most careful study of the whole subject. It will doubtless long 
be the international law upon this subject for the whole of the 
vast British Empire. It retains the old doctrine that one born 
of alien parents within British territory or of British parentage 
in foreign lands, is a British subject, but qualifies it by allowing 
the child to elect alienage, if it so chooses, upon arriving at the 
age of majority. The same principle seems to have been 
adopted by Secretary Bayard in case of children born abroad to 
citizens of the United States.1 He wrote to our Minister to 
Germany: ‘* Under the rules of international law, the son, having 
been born in Alsace-Lorraine of an American father, had the 
option of remaining there until his majority and electing to take 
the allegiance of his birth or of claiming the allegiance of his 
father.”” The same doctrine was declared by the Attorney 
General of the United States — Steinkauler’s case,? where he 
suys: ‘* This seems to be ‘ right reason,’ and I think it is law.”’ 
Mr. Wharton declares this to be a general principle of inter- 
national law. By the French statute of February 7th, 1851, 
children born in France of aliens are to be deemed French 
unless, within one year after majority they make claim to their 
parents’ nationality in a formal manner. The privilege of elec- 
tion is also recognized to a greater or less extent by the laws of 
Spain, Belgium, Greece, Bolivia, Italy and Portugal.‘ Probably 
further legislation would be necessary to make it clear that such 


1 Sec. Bayard to Mr. Pendleton, 27 8 Wharton on Conflict of Laws, Sec. 
April, 1886 — MS.— Germany. 10; citing Ludlow v. Ludlow, 26 N. Y. 
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is the law of the United States. But if this rule in its simplest 

form were everywhere adopted the two opposing principles 

would have met upon a rational common ground, and there would 

then be, in the true sense, an international law upon this subject. 
Henry C. 


Apia, SAMOA. 
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NOTES: 


Erratom.— In the article of Prof. Wigmore in our last number, the 
reader is requested to note the following printer’s errors: page 32, line 
7, from bottom, for ‘‘ leads’’ read ‘‘ Levels,’’ and on page 43, note 3, 
line 6, for ‘‘ 7th’’ read ** 17th.’’ 


Tue Lrprarian OF THE Cuicaco Law InstitcTe.— Hon. Julius 
Rosenthal has been re-elected librarian of the Chicago Law Institute, 
after having served in that office for nineteen years. He is a lawyer of 
great learning, by taste and education a bibliophile, and eminently 
qualified for such an office. 


JEREMY BenTHAM ON Moperation.— The West Virginia Bar quotes 
Jeremy Bentham as saying: ‘‘ The true boundary of man is moderation. 
When once we pass that pale, our guardian angel quits his charge of us.’’ 
If this is true, the guardian angel of Jeremy Bentham never succeeded 
in getting charge of him. It is nearly the truth to say that the above 
sentiment is the only moderate one that he ever expressed. 


Ramsies THrovues Jupiciat Rerorts.— Our learned friend Adolph 
Moses, Esq., editor of the National Corporation Reporter, has started 
a department in his paper under the above caption. Assuming that 
Brother Moses may have the skill of a fox in following devious paths 
and finding his way through labyrinthine places, is he not aware of the 
danger of getting lost in his rambles through the Illinois Reports? 
Will he not find himself in the predicament of Milton’s fallen angels, 
who after the Stygian Council had dissolved, retired to a hill to talk 
theology, 

* And found no end in wandering mazes lost?” 


or Lecat Business Encianp.— Our English cotempo- 
rary, the Law Journal, bewails the decline of legal business which has 
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taken place in England during the past year, to the extent of saying 
that the legal profession cannot be charged with ingratitude if it 
watches the departure of the dying year without regret. It says that the 
past twelve months has been the worst in the annals of the English bar. 
The number of cases entered for trial was considefably less than in the 
preceding year, a fact the unpleasantness of which was scarcely miti- 
gated by a slight diminution in the number of calls to the bar. The 
deadlock in the common law courts was largely due to the protracted 
illness of several of the judges, and to other circumstances which the 
Law Journal proceeds to detail. Another cause of the clog in the 
courts seems to be the great age of some of the judges. Lord Esher 
and Mr. Justice Hawkius have just celebrated their eightieth birthdays. 
The last year laid to rest no active judges, but two ex-judges of excep- 
tional eminence, Lord Selborne, who died at eighty-eight, and Sir 
James Bacon, last of the vice-chancellors, who lacked but two years 
of becoming a centenarian. 


Cuares Freperick unobtrusive but laborious legal . 
scholar died on the 20th of December in Boston, at the age of fifty-three. 
He had done work on the United States Digest, the American Digest, 


Jacob’s Complete Digest, the Massachusetts Digest of Mr. Kinney, and 
the Massachusetts Digest of Mr. Throop. He was the author of a work 
on ‘‘ The Tariff Laws of the United States,’’ and had been employed for 
some time prior to his death as general editor of The American and 
English Encyclopedia of Law. His death resulted from a stroke of 
paralysis. He was of good family, and acapableman. We can almost 
surely read between the lines of the obituary notice of him which now 
lies before us, that he succumbed to the enormous drudgery incident to 
the work of a law bookseller’s hack. With a stronger constitution, or 
possibly with less labors and responsibilities imposed upon him, he 
might have held out for a longer period, as the late Robert Desty did. 
With such examples before us, we earnestly put the inquiry to our 
brother hacks, why we had not better, all of us, shake off the trammels 
of hackdom and engage in the only proper work of a lawyer, the 
practice of his profession. 


Feperat Invasion or State AvutHority By Means or THE HABEAS 
Corpus.— The invasion by the Federal courts of the prisons of the 
States by means of the writ of habeas corpus has long been a crying 
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abuse, though unquestionably it has diminished in late years under 
salutary decisions of the Supreme Court of the United States. For 
the last fifteen years, the American Law Review has steadily drawn 
attention to this abuse. Now the Attorney-General of the United 
States takes it up in his first report, which was laid before Congress on 
the seventh of December. Among other things, he says: ~ 


A growing abuse of the writ of habeas corpus should be corrected, which is 
wasting the time of the Supreme Court and bringing discredit on the adminis- 
tration of justice. Proceedings in State courts are absolutely stayed by section 
766, Revised Statutes, pending appeals to the Supreme Court from action of 
the Circuit Courts in writs of habeas corpus, which may be taken as of right. 
By suing out successive writs and prosecuting appeals to the Supreme Court, 
persons convicted in State courts have succeeded in securing repeated delays of 
execution. There is no limit to this process, so long as prisoners are able to 
secure counsel. I respectfully suggest, as a cure for this evil, that the allow- 
ance of a stay by the Supreme Court, or a judge thereof, be required, at least 
on all appeals after the first. 


Conviction oF THE ForGers or THE Nortu Caroxina Statute.— It 
gives us great pleasure to be able to state that the legislative clerks, 
through whose misconduct the forgery of the pretended statute which was 
under consideration by the Supreme Court of North Carolina in the late 
case of Carr v. Coke,! was perpetrated upon the people of that State, 
have been convicted therefor and sentenced to work on the roads for 
the term of twelve months. It has been suggested to us that there is 
something illogical in punishing these officers of the legislature crimin- 
ally and at the same time in refusing to grant a mandamus to compel the 
Secretary of State to refrain from printing the forgery in the book 
of published statutes. That is true; but in many other cases the law 
is equally illogical. Besides, non constat but that the Supreme Court of 
North Carolina may reverse this conviction. We reiterate our confi- 
dence in the proposition that the judicial branch of the government of the 
State has no more power to say what shall not be published as a statute 
of the State, than it has to say what shall not be enacted as such a stat- 
ute; but that when it comes to the exercise of its own jurisdiction in 
cases between suitor and suitor, it is under the obligation of ascertaining 
in every case whether a document propounded as a statute of the State 
is such or not, and if it finds it to be not such in point of fact, to refuse 
to administer it as such. We put forth these ideas, as lawyers always 
must, subject to reversal. But are we not right in these views? 
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anp Stats Jurispiction: Issuing aA Writ oF Hasgas 
Corrus To THE or THE UnrTEep States. — One would sup- 
pose that the lesson received by the judicatories of Wisconsin from the 
Supreme Court of the United States in the leading case of Albeman v. 
Booth,' followed, as it was, by Ex parte Tarble? would not have been so 
soon forgotten. But it seems that one of the State courts in Wisconsin 
has had the assurance to send its writ of habeas corpus to a marshal of 
the United States, commanding him to produce before a commissioner 
of the State of Wisconsin, a prisoner held by such marshal, charged, 
under the laws of the United States, with making an assault with intent 
to kill within the precincts of an institution of the United States called 
‘*the Wisconsin Soldiers’ Home.’’ These cases taught the lesson to the 
State judicatories, which it took them a long time to learn, that under 
our dual system of government, both the general government and the 
governments of the States cannot be supreme, but that, where the two 
governmental agencies come in conflict, the State governments must 
necessarily give way to the general government, and that, the supreme 
Federal judicatory is the conclusive arbitrator between the two conflict- 
ing authorities. If a prisoner is unlawfully held by a marshal of the 
United States in contravention of the rightful authority of a State, the 
only possible way for the authorities of the State to remedy the griev- 
ance is by application to the proper court of the United States for the 
release or rendition of the prisoner. 


First Opinion or Mr. Justice Peckuam: ConstituTionaL Law — 
Ricut or THE Unirep States TO Conpemn Lanp ror A NATIONAL BATTLE- 
rieLD Park. — We take the following statement of the first opinion 
delivered by Mr. Justice Peckham from the editorial column of the 
Law Times, of London: — 


Associate Justice Rufus W. Peckham, of the United States Supreme Court, 
who took his place on the Bench this month, has just delivered his first opinion 
as a member of that court. The question in dispute was interesting, and the 
decision shows that Justice Peckham is one of those judges who do not believe 
in limiting unduly the powers of the national government. Congress passed 
an act empowering the United States to acquire lands at Gettysburg in the 
State of Pennsylvania to forma military park. The land to be acquired was 
that on which the great battle was fought in the summer of 1863, which was 
the turning-point in the Civil War between the States. Many private associa- 
tions of veterans of the Northern and Southern armies have placed monuments 
at different points of the battle-field to mark the places at which their regiments 


1 21 How. (U. S.) 506. 2 18 Wall. (U. S.) 397. 
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stood in important crises in the three days’ fight. The veterans desired that 
the United States government should take the land to preserve it from other 
uses. The constitutionality of the law was attacked on the ground that the 
right of eminent domain could not be exercised by the national government for 
such a purpose as the formation of a park. The judges in the lower Federal 
court disagreed in opinion, two of them holding that the law was unconstitu- 
tional, while another thought that it was a legitimate public use of the land to 
acquire it for a park, so that the battle-field might be preserved in its original 
condition and the positions and movements of the troops at the various stages 
of the battle might be marked. He thought that the power given by the con- 
stitution to maintain armies might include the right to teach them military 
science by such an illustration as this battle-field would afford of methods of 
fighting adopted by great commanders. The United States Supreme Court, 
by the opinion which Justice Peckham has rendered, sustains the right of the 
government to form a military park at that place, and to appropriate private 
property for that purpose, with proper compensation to the owners. 


A Cauirornia Lapy Lawyer ADMITTED TO THE Bar or NEw YorK.— 
We find the following in the New York World for February 21st:— 


Mrs. Clara Shortridge Foltz was presented for admission to the New York 
bar yesterday by Gen. Benjamin F. Tracy, at the noon sitting of the Appellate 
Division of the Supreme Court. In the last ten years Mrs. Foltz has gained an 
’ enviable reputation in California. She was the first woman admitted to the 

Hastings College of Law, an adjunct of the University of the State of Cali- 
fornia, and then only after a long contest before the courts. As a stump 
speaker she has been heard in the last five campaigns in California, and in 1892 
was the candidate of the People’s party for City and County Attorney. 

She holds a license to practice law in the United States Supreme Court, 
besides in the courts of California, Michigan and Oregon. Her father was a 
lawyer of high repute. He was a member of the convention that nominated 
President Lincoln in 1861. She herself was the author of the bill which was 
passed by the California Legislature of 1878, allowing women to practice law. 
Along with her success in civil cases, she has gained fame as a criminal lawyer 
particularly. 

In presenting Mrs. Foltz for admission before the full bench of the Supreme 
Court yesterday Gen. Tracy paid high tribute to her ability. 

‘“*T have come to New York to practice law,’’ said Mrs. Foltz, in her offices 
in Temple Court, ‘‘ because I feel that it opens a field so much larger than the 


West offers. I aim to do as much criminal work asI can. I shall be sworn in 
to-morrow.” 


Mrs. Foltz had a distinguished career at the bar of San Francisco, 
and enjoyed the honor of being founder and dean for life of that 
unique society of lady law students called the ‘* Portia Club,’’ described 
in our Publishers’ Department some numbers ago, where a portrait of 
Mrs. Foltz will be found in her robes of office. 
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Case or Miss Fracirer: A DiscraceruL Proceepine.— It will be 
remembered about a year ago Miss Flagler, the daughter of a general 
in the army, shot and killed a colored boy, who was in a fruit tree in 
her father’s garden, in the act of stealing fruit. Miss Flagler was 
indicted for something, we have forgotten what; but she never would 
have been brought to trial at all if the colored people of Washington 
had not, by their protests, stirred the authorities into some pretended 
activity. Miss Flagler was finally allowed to plead guilty to ‘‘ involun- 
tary manslaughter,’’ and was sentenced to pay a fine of $500, which 
her father, no doubt, could easily pay, and to be imprisoned in the jail 
for three hours. She was driven to and from the jail in her father’s 
private carriage, and is reported to have sat in the matron’s room in 
the jail in pleasant company during the one hundred and eighty min- 
utes of her pretended imprisonment. The outcome of this case has 
been justly characterized by the respectable portion of the lay press 
as a scandal upon the administration of justice, and as a confirmation 
of the wide-spread belief that there is one kind of justice for the rich 
and another for the poor. No one can possibly doubt that if a negro 
woman had discovered a white boy perched on a limb of one of her 
apple trees, stealing apples, and had thereupon lifted up a gun and 
shot him, the negro woman would have suffered the full penalty of the 


law. The outcome of this case is a shame — a burning shame — and 
the judge who entertained the plea of guilty of involuntary man- 
slaughter ought to regret it as long as he lives. 


LecistativeE Rerorm: ProposaL TO ABOLISH THE PRACTICE OF 
Encrossinc Brtts.— The New Jersey Law Journal says :— 


It is a small matter and not to be classed among the legislative reforms, 
but the suggestion that the practice of engrossing bills be done away with is 
worth considering. It seems strange that it should have survived so long after 
the introduction of the art of printing. The bill which is really considered by 
the members of the legislature is the printed bill which lies upon their desks, 
the bill they vote upon is a manuscript which they have never seen and which 
may not even have been read in their hearing. This manuscript when signed by 
the presiding officers and the Governor is held to be conclusive evidence of 
the will of the legislature. Under the decisions in New Jersey no evidence is 
admitted to show that this was not in every particular the bill that was voted 
on. Even the commas in this manuscript which few members of either house 


1 Pangborn v. Young, 32 N. J.L. Underground Cable Co. »v. Attorney- 
(3 Vr.) 29; Passaic v. Stevenson, 46 General, 46 N. J. Eq., 1 Dick. Chy. 
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have read are considered as evidence of the intention of the legislature in the con- 
struction of the language of theact. Ifthe billassigned isto be conclusive evidence 
of the action of the legislature, it would seem to be wise to make it sure that 
this bill should be the same as that which was voted on. There are many 
chances of error in copying and there are chances of misreading of manuscript 
as in the case in our own reports in which Dunn’s Mills was mistaken in a 
statute for Dennis’ Mills and the punctuation in manuscript is notoriously 
uncertain. A printed copy is easily read and errors in printing are easily 
detected. If the bill signed and filed were one of the printed copies of the bill 
laid before the members on the final passage we should be certain that it was 
in every respect the bill that was really passed as the manuscript, and we should 
avoid the absurdity of giving conclusive effect to a copy instead of to the original 
paper agreed upon by the legislature. It may give force to these suggestions to 
refer to a recent case in North Carolina, Carr v. Coke,} in which it was held 
that fraud in procuring the enrollment of and signature to a bill different from 
that which the legislature has actually voted for, is a matter which the courts 
cannot remedy, either by ordering its removal from the files of the Secretary 
of State, or enjoining him from delivering a copy to the public printer.? 


Tue ATTORNEY-GENERAL ON REFORM IN THE APPOINTMENT OF RalL- 


war Recervers.— In his report to Congress the Attorney-General 
says: — 


The Northern Pacific Railroad litigation has called attention in a striking 
way to the necessity which has long existed of legislation to regulate the ap- 
pointment of receivers and judicial sales of railroads, parts of whose lines 
are in different circuits. Public, as well as private, interests require the pre- 
servation of the unity of such lines in their management pending the fore- 
closure, and in their sale. This can now be accomplished only by harmony of 
action among the courts of the various circuits, but the appointment of 
receivers and the repetition of orders in each circuit cause a multiplication of 
trouble and expense which can well be avoided. When, however, the different 
courts refuse to co-operate, not only are public and private interests in the 
property imperiled and costs more greatly multiplied, but there is constant risk 
of scandal from which the administration of justice should be kept free. There 
seems to be a general demand for relief. It can readily be afforded by provid- 
ing that suits to foreclose mortgages or appoint receivers of such railroads 
shall be brought in the circuit where the principal operating offices are, or in 
the circuit in which the chief terminals are situated, or in that containing the 


greatest length of track, or full jurisdiction might be given to the court in 
which suit is first brought. 


These observations were drawn out by the conflict among several 
Federal courts in regard to the receivership of the Northern Pacific 


128 L. R. A. 737; 29 Am. Law Rev. 102 U. S. 389; Ottawa v. Perkins, 94 
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Railroad. We are unable to state the facts of that conflict in detail, 
It began with an improper exercise of jurisdiction by the Circuit 
Court for the 7th Circuit at Milwaukee, where receivers were first 
appointed. The Northern Pacific Railroad Company owns no property 
in that circuit, but operates a leased line there. Its principal 
offices are at St. Paul, in the 8th Circuit. The receivers so 
appointed evidently proceeded upon the idea that they possessed a 
sort of suzerainty over that railway system, extending from St. 
Paul to the Pacific Ocean and lying mostly in the 8th and 9th 
Circuits. They found their mistake when Mr. Circuit Judge 
Caldwell, sitting in the 8th Circuit at St. Paul, required them to pay 
certain meritorious claims, which he had always held to be preferred 
claims, on pain of being dismissed from their offices within his circuit 
and other receivers appointed in their stead. They learned a similar 
lesson from the United States Circuit Court sitting in the 9th Circuit 
in the State of Washington. The manner of dealing with insolvent rail- 
ways is a very large question, manifestly too large for State action 
except in the case of railways which lie wholly within the limits of a 
single State. We have half a notion that the best way to deal with it 
would be for Congress to clothe the Interstate Commerce Commission 
with judicial powers, constituting it a sort of railway court of bank- 
ruptey, under such safeguards as should maintain, on the one hand, the 
right of the public to have the insolvent interstate railroad safely 
eperated, and such as should on the other hand, conserve, as far as 
possible, the rights of creditors according to their respective priorities. 
Manifestly no legislation on the subject should be attempted without a 
careful and thorough study of it. 


Ricut oF A ParTNER To Make Extracts FROM PARTNERSHIP Books 
FOR THE PurPosE OF COMPETING WITH THE OLD Firm.— We take the 
following from the Law Times (London): — 


The House of Lords, on the 5th inst., decided a point of great importance 
raised in the case of Trego v. Hunt,’ relating to the right of a partner, during 
the subsistence of the partnership, to make copies of entries in the books with 
the expressed intention of using the same, after the partnership had determined, 
to assist him in competing with the old firm. Mr. Justice Stirling had decided, 
on the 8th of February last, that he was entitled so to do, and this view was 
upheld by the Court of Appeal on the 20th of February. Both Mr. Justice 
Stirling and Lord Justice Lindley expressed their regret that they were con- 
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strained to decide thus, but they felt that the case of Pearson v. Pearson,! 
which overruled the earlier case of Labouchere v. Dawson,’ had left them no 
alternative. Trego v. Hunt was taken up to the House of Lords just before 
the Long Vacation, and Lords Herschell, Ashbourne, Macnaghten, and Davey 
delivered their considered judgment, as was observed before, on the 5th inst., 
thereby reversing the decisions of the courts below, overruling Pearson v. 
Pearson,’ and framing an injunction in the form adopted in Labouchere v. Daw- 
son, with slight verbal modifications to suit the circumstances.’ The facts in 
the Trego case were as follows: The plaintiff, Mrs. Trego, entered into part- 
nership with the defendant Hunt to carry on the trade of a varnish and japan 
manufactory for seven years, expiring on the Ist January of next year. 
There was in the articles a clause providing that the good-will of the business 
should remain and be the sole property of the plaintiff. There were also the 
common clauses providing that entries should be made in the books of all deal- 
ings relating to the business, and that each partner should have full access 
thereto, and should ‘be at liberty to inspect the same and take copies thereof 
or extracts therefrom at all reasonable times.’? The defendant proceeded to 
employ a clerk to copy out the list of customers, and accordingly the court was 
moved for an injunction restraining this course of action. 

Briefly put, the above comprise all the relevant facts. The view which com- 
mended itself to the court below was, that the defendaat, in so doing, was not 
acting outside his powers, and that, inasmuch as the cases showed that he 
might carry on a similar business and solicit customers of the partnership firm, 
there was nothing to prevent him keeping a record of the firm’s clientéle. It 
was further contended that a partner could commit to memory the names and 
addresses of customers, and that extracts from books were merely accessories 
to this power. It is clear that in this case the defendant was not about to make 
any use of the books which would be detrimental to the interests of the subsist- 
ing partnership, for the simple reason that the information he had obtained was 
not intended for use until the partnership had determined; he was consequently 
held to be doing nothing beyond what the courts had held to be permissible. 

The case of Pearson v. Pearson,® which tied the hands of the courts 
below, was one in which A. had sold to B. his interest ina partnership business 
stipulating for freedom in carrying onasimilar business where he should think 
fit. A. set up his business as contemplated, and issued a circular soliciting the 
customers of the old firm. It was held (reversing Mr. Justice Kay), by Lords 
Justices Baggallay, Cotton, and Lindley, that A. was entitled todo this. It will 
be seen that this is a case where the good-will of a business had been sold, 
whilst in Trego v. Hunt the agreement was that it should exclusively remain 
the property of one partner. Lord Herschell in his judgment expressly holds 
that the obligation is the same in both cases. Labouchere v. Dawson,’ was 
cited during the Pearson case, and as regards Lords Justices Baggallay and 
Cotton was expressly disapproved; Lord Justice Lindley stating his belief in 
the principle involved, but distinguishing its applicability. There A. and B, 
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had carried on business together as brewers. On A.’s death the business and good- 
will were sold as a going concern to C. B. afterwards proceeded to set up a 
brewery, and solicited the old firm’s customers to trade with him. Lord Romilly 
held that, while the defendant was clearly entitled to set up on his own account, 
and tosolicit the public at large, he had no consequent right to solicit individuals 
who had been his customers during the existence of the partnership. Ginesi ». 
Cooper,! came before Jessel, M. R., and he concurred with this view, and indeed 
carried it so far as to hold that the vendor of a good-will had no right to deal at 
all with the old customers. Shortly afterwards Leggott v. Barrett,? gave the same 
jearned judge an opportunity of acting on the same view, but on appeal it was 
held that an injunction could not be granted to restrain all dealings with the 
old firm’s customers. There are several other authorities which on reference 
will be seen to conform more or less closely to the cases already mentioned. 
They are discussed by the learned judges in the Labouchere and Pearson cases.’ 
Lord Herschell in his judgment in Trego v. Hunt states that he finds nothing in 
them inconsistent with Labouchere v. Dawson. 

The difficulty in cases such as these has been stated by Lord Justice Cotton, 
in the Pearson case, to be that a defendant can carry on business next door, 
but cannot write and tell customers that he is doing so. He asks, where is the 
line to be drawn? It is clear that, if the view favored by Jessel, M. R., be 
adopted, it would result in a serious restraint of trade being imposed upon the 
community; on the other hand, were it to be held that a vendor of a good-will 
can derogate from his own grant and depreciate the value of that which he has 
himself sold, this would amount to an encroachment upon an equitable doctrine. 
Lord Macnaghten and Lord Herschell both answer Lord Justice Cotton’s ques- 
tion, ‘‘ Where are we to draw the line?’’? No purchaser can be completely pro- 
tected; nothing can prevent a man who has sold his good-will continuing in the 
field and inviting the public generally to deal with him, and amongst the public 
the customers of the old firm; this is an incidental and unavoidable advantage 
not resulting from an act of his own. But it is, as Lord Herschell points out, 
a very different thing to make use of that peculiar knowledge of a firm’s cus- 
tomers and their wants acquired by virtue of the partnership enjoyed, and to 
use it to the detriment of that firm’s good-will. Lord Macnaghten sums it up 
by saying, “‘ It is not right to profess and to purport to sell that which you do 
not mean the purchaser to have; it is not an honest thing to pocket the price 
and then to recapture the object of sale, to decoy it away or call it back before 
the purchaser has had time to attach it to himself and to make it his very own.” 

A word or two should be added with regard to the term “* good-will.”” When 
a vendor sells the good-will, what is it that he has conveyed? In Churton v. 
Douglas,’ Vice-Chancellor Wood said that it included every possible advantage 
that has been acquired by a firm in carrying on its business, whether connected 
with the premises, or the name, or with any other matter carrying with it the 
benefit of the business. In Ginesi v. Cooper, Jessel, M. R., quoted these 
opinions, and added that, “ attracting customers to the business is a matter 
connected with the carrying on of it. Itis the formation of that connection 
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which has made the value of the thing that the late firm sold, and they really 
had nothing else to sell in the shape of good-will.’ Lord Herschell concurs in 
these views. He says: ‘* It is the connection thus formed, together with the 
circumstances, whether of habit or otherwise, which tend to make it perma- 
nent, that constitutes the good-will of a business.”” He then proceeds to show 
that therein lies the value of an old-established as compared with a newly 
formed business. The purchaser of the former finds his customers to hand, 
the latter has to build up, after years of effort, a clientéle of hisown. Lord 
Macnaghten differed from a definition of a good-will laid down by Lord Eldon 
in Cruttwell v. Lye,! where he considered it as denoting nothing more than the 
probability of old customers resorting to the old place. Lord Macnaghten 
considers it to be “‘ the whole connection of the firm, which may have been 
built up by years of honest work, or gained by lavish expenditure of money.”’ 
The following case, decided so lately as the 5th inst., though not defining 
the meaning of the term, is useful as showing what has been held by the 
House of Lords to pass under a bequest of “ good-will.’”’ Research has been 
made to discover a report of the case in its earlier stages and before the Lords, 
but without success. Lords Halsbury, L. C., Herschell, Davey, Watson, and 
Shand affirmed the Court of Appeal, reversing Mr. Justice North, and held 
that business premises not specifically mentioned passed to legatees of a “‘ good- 
will,’’ and did not fall into residue as undisposed of. The will was that of a 
certain Mr. Goode, a west-end china merchant, and was drawn up by a layman. 
The House of Lords, therefore, deems the term ‘‘ good-will ” sufficient to pass 
the actual buildings of the firm, in addition to the connection, thereby confirm- 
ing, and perhaps extending, Vice-Chancellor Wood’s opinion in Churton v. 
Douglas,? that the term includes advantages connected with the premises. 

Lastly, it is clear (and, indeed, is so said in terms at the conclusion of Lord 
Davey’s judgment) that the Trego v. Hunt decision was based upon the consid- 
eration that the defendant was availing himself of his special facilities asa 
partner to depreciate the value of a connection and good-will which he had 
expressly contracted should be the entire property of Mrs. Trego. 

The injunction granted restrained the defendant, his partners, servants, or 
agents, from applying by letter, personally, or by a traveler, to any person who 
was, prior to the dissolution of the partnership of Tabor, Trego & Co., a cus- 
tomer of that firm, asking such customer to continue, after the dissolution, to 
deal with him or not to deal with the plaintiffs; and it further ordered the 
respondent in the appeal to repay to the appellants the costs of the Court of 
Appeal which had been paid to him. 


Lorp Biacksurn.— Lord Blackburn, better known to American 
lawyers as Mr. Justice Blackburn, died on Wednesday, January 8th, 
at his residence, Doonholm, Alloway, Ayrshire, Scotland. The news of 
the death of this great lawyer and judge will be received by the Amer- 
ican bar with profound attention and with sincere regret. We think it 
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no exaggeration to say that, when at his prime, a quarter of a century 
ago, he stood the very first among English judges, and that his reputa- 
tion will last as one of the greatest judges of modern times. The fol. 


lowing sketch of him appeared in the Law Times (London) for 
January 18th :— 


Colin Blackburn was the second son of Mr. John Blackburn, of Killearn, in 
the county of Stirling, by Rebecca, daughter of the Rev. Dr. Gillies, and was 
born in 1818, was educated at Eton, whence he proceeded to Trinity College, 
Cambridge, where he graduated in 1835 as eighth Wrangler, and was called to 
the Bar at the Inner Temple in Michaelmas Term, 1838. Mr. Blackburn does 
not appear at any time to have commanded a large practice, but he spent sev- 
eral years of his life inlaw reporting. In conjunction with Mr. Thomas Flower 
Ellis, he was engaged in the preparation of Ellis and Blackburn’s reports. The 
series was carried on for eight volumes, and was followed by the single volume 
of Ellis, Blackburn, and Ellis, published in 1858. He was also the author of a 
treatise on the Contract of Sale, called by Mr. Benjamin ‘‘ that admirable 
work,’’ which was the standard authority until the appearance of the fuller 
treatise of Benjamin in 1868. 

On the promotion of Erle to the Chief Justiceship of the Common Pleas in 
1859, Lord Campbell, to the general surprise, appointed his fellow-countryman 
to a puisne judgeship in the Queen’s Bench. The story goes that Lord Camp- 
bell consulted Blackburn as to whom he should appoint. Blackburn mentioned 
several names, whereupon the Chancellor replied: ‘‘I do not think, Mr. Black- 
burn, that any of these gentlemen would make so good a judge as yourself.” 
As Lord Chief Justice, Lord Campbell had doubtless learnt to appreciate the 
reporter’s merits. The opinion of Lord Campbell was amply borne out by the 
subsequent career of the judge, and when, on the passing of the Appellate 
Jurisdiction Act, 1876, Blackburn was appointed, together with the late Lord 
Gordon, one of the Lords of Appeal in Ordinary, the approval of the profession 
was as emphatic as its disapproval of his original appointment. 

During his occupancy, from 1859 to 1876, of a seat in the Queen’s Bench, 
Blackburn proved himself to be a learned and capable judge. In 1863 he pre- 
sided over the trial at the Central Criminal Court of Buncher and others who 
had been engaged in extensive forgeries of Bank of England notes. The most 
famous trial, however, in which he was engaged, was the special commission, of 
which the late Mr. Justice Mellor was also a member, sent to Manchester for 
the trial of Allen, Larkin, Gould, Maguire, and Shore, who were charged with 
the attempted rescue of Col. Kelly and Capt. Deasy from the prison van, 
and with the murder of Sergt. James Brett on the 18th September, 1867. Mr. 
Justice Blackburn’s name is also associated with another great historic occasion. 
Mr. Eyre was Governor of Jamaica in October, 1865, and he was charged with 
acts of oppression and cruelty in the administration of his office, especially in 
the execution of Gordon, a ringleader among the rioters, and of Marshal, 
another rioter. Martial law was put into force in the island for a period of 
thirty days and the ordinary law superseded; and many severe punishments 
were inflicted on those who took part in the disturbances. The learned judge 
had to decide in the Queen’s Bench, early in 1868, whether an information by 
the Attorney-General or an indictment would lie against Mr. Eyre on account of 
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these proceedings under the 11th and 12th Will. 3,1 and 42 Geo. 3,? by the pro- 
visions of which a governor of a colony, or other person in the public employ- 
ment out of Great Britain, who has been guilty of any crime or misdemeanor 
in the exercise of his office, may be prosecuted in the court of King’s Bench in 
Englaud. Mr. Justice Blackburn held that the statutes were applicable, and 
that an indictment would lie. 

The civil causes in which Mr. Justice Blackburn was concerned as a judge, 
and which appear in the reports, are numerous and important; the most prom- 
inent being those relating to the right of support of adjacent land and foreign 
judgments. They will be in the minds of all lawyers with any pretension to 
legal knowledge. 

After seventeen years’ service in the Queen’s Bench, Sir Colin Blackburn 
was, in October, 1876, created a Lord of Appeal in Ordinary under the act of 
1876 with a life peerage. 

Lord Blackburn retired in 1886. It was then found that, by a singular omis- 
sion in the act of 1876, a retiring Lord of Appeal was no longer entitled to take 
part in the legislative business of the House, and another act was passed to 
enable him to do so. Lord Blackburn very rarely took part in the debates. 
He did, however, oppose one of Lord Galloway’s motions with respect to the 
~ Mar peerage, and he also spoke in 1878 when a Matrimonial Causes Bill was 
before the House of Lords. He was never married. 


In the same publication appeared the following sonnet, entitled :— 


BLACKBURN.”’ 


A name to hold in honor! England owes 
A debt to thee which she can never pay. 
As to the sturdy oak the sapling grows, 
As glimmering morn becomes the perfect day, 
So you, in strenuous labor of your youth, 
Upon the stony subsoil of the law 
Mortared great knowledge with a love of truth, 
And built a fame which all who knew you saw 
Project itself upon your growing life. 
Great Prince of Interrupters — (how long now 
Your train of imitators in the strife!)— 
Your hasty speech was but the upward flow 
From wells of learning. Ne’er was yours the réle 
Of empty vaporing in the public eye 
On themes not legal. Your high-soaring soul 
Sought Duty’s path, wherever it might lie. 
Neither the platform’s nor the Senate’s heat 
Distracted you, or warped your equal view 
Of all mankind. Thus, on the printed sheet, 
Colleagued by Cockburn, Bramwell, Brett, are you 
Enshrined in judgments of both grit and core, 
Which must survive till law shall be no more. 
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Senator Trt~tman’s DENUNCIATION OF THE FEDERAL JUDICIARY.— In 
the sensational speech delivered by Senator Benj. R. Tillman, of South 
Carolina, on the floor of the Senate of the United States on the 29th of 
January, he is reported to have used the following language :— 

The money-changers are in the temple of our liberties, and have bought 
the sentinels on guard * * * The encroachments of the Federal judiciary, 
and the supineness and venality — corruption, I say — of the representative 
branches of the Government are causes of deep concern to all thinking and 
patriotic men. We are fast drifting into government by injunction in the in- 
terest of monopolies and corporations, and the Supreme Court, by one corrupt 
vote, annuls an act of Congress looking to the taxation of the rich. 

If Senator Tillman’s speech had been delivered by some other nervous 
senators, whose speeches represent little more than the supreme thought 
of the hour, it would have received little attention. But it received an 
enormous measure of public attention. This was due not merely to the 
extreme character of his utterances, but also to the wide-spread belief 
that they were the utterances of athoroughly honest man. Butin using 
the expression ‘‘ one corrupt vote,’’ Senator Tillman did not use an 
honest expression. The Income Tax Law was decided to be uncon- 
stitutional by reason of the fact that, between the two hearings one 
member of the Supreme Court of the United States changed his vote; 


voting to uphold the statute upon the first hearing and to overthrow it 


upon the second. There is absolutely no ground in this fact for charg- 
ing the judge with corruption, and no suggestion has been made in any 
respectable public print of any other ground for making such a charge. 
It amounts to this, and nothing more: that a judge is charged with cor- 
ruption for changing his mind on a very doubtful question after hearing 
it re-argued. Judges, nay, whole benches of judges, have often done 
this. If there were not some hope in doubtful cases of changing the 
views of the judges upon a re-argument, petitions for rehearing would 
never be filed. We are sorry that Mr. Justice Shiras did not, at least 
after the second argument, and after changing his mind upon the ques- 
tion, write an opinion, giving his reasons for his views. We do agree 
with his final conclusion. We regard the Income Tax Decision as a 
wretched decision, in favor of which little can properly besaid. But we 
are opposed to wholesale accusations of corruption leveled against public 
men. Such an accusation is grievous indeed, especially when, in addi- 
tion to its being absolutely without foundation, it is leveled from the 
high place of.a senator of the United States against a judicial officer of 
the United States, who, by reason of the decencies of his position, is not 
permitted to reply. The policies which Senator Tillman represents, 
whether wise or illusory, are receiving the support of an hourly-increas- 
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ing number of honest and earnest minds. But no cause, however meri- 
torious, can be advanced to a position even of respectability by the use 
of such reckless language in debate. 


Tue AFFIRMANCE OF THE DECISION IN THE STanFrorD CasE.— On the 
2d of March, the Supreme Court of the United States announced its 
decision affirming the decision of the United States Court of Appeals 
for the Ninth Federal Circuit in the case of the United States v. Stan- 
ford, to which we have already made frequent allusions in this publica- 
tion. At the time of this writing we have not received a printed copy 
of the opinion, and know nothing of it further than what has been 
communicated in the columns of the newspaper press. From this it 
appears that the opinion of the court was written by Mr. Justice Har- 
lan, and that the court was unanimous. It also appears, from the same 
source of information, that the court based its decision on the ground 
on which the Circuit Court of Appeals proceeded, which was also one 
of the grounds on which Mr. Circuit Judge Ross rested his decision in 
the first instance,— namely, that the statutes under which aid was 
granted by the United States to the Pacific Railroad Company show, 
when construed with reference to the history of the time, that it was 
not the intention of Congress to hold the individual stockholders of 
the railroad company liable for the debt. We predicted the affirm- 
ance of the decision, and upon this ground. It seemed to us one of 
those vague and shadowy grounds on which a decision could be placed 
that could not be easily argued against, and that all the other points 
made in behalf of the Stanford estate were so grossly untenable that the 
court could not possibly take them up except torefute them. Itseemed 
to us the simplest proposition that when the Government made a contract 
with a corporation, organized or to be organized under the laws of a 
State whose constitution and statutes did not confer upon stockholders 
immunity from liability to pay the debts of the corporation, the super- 
added security of this individual liability inured to the United States by 
the mere operation of law, just as it would inure to any other creditor. 
It also seemed to us that the United States could not be regarded as 
having waived this superadded liability unless some affirmative expres- 
sion indicative of such waiver could be discovered in some of the acts 
of Congress under which the aid had been granted and the indebtedness 
created. We regarded this as necessarily following from the principle 
that, in construing public grants, nothing is to be taken against the 
public except what appears in the grant, by express words or by 
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necessary implication. But in this Pacific Railroad case there is 
neither an express word, nor anything from which a necessary or una- 
voidable inference can be drawn, that the United States intended to 
throw away any superadded security which might become available to 
it in case the corporation failed to keep its obligation to repay the 
principal and interest of the bonds loaned it at the expiration of the 
prescribed period. It seemed to us palpably true—as true as 
mathematics —that the privilege of the members of a business corpo- 
ration of being exempt from the debts of the corporation, that is to say, 
from their own debts, is a franchise, which does not exist unless the 
legislature has conferred it. It is true that it is the general doctrine 
that when the legislature creates a corporation it thereby, by implication, 
confers this franchise. But, as we pointed out, this implication could 
not arise in the case of the California corporation, since the legislature of 
California never had the power to confer such a franchise, but was always 
prohibited from so doing by the constitution of California. Certainly 
this franchise was not conferred by any of the acts of Congress known 
as the Pacific Railroad acts. If, therefore, this franchise was neither 
conferred by the legislature of California nor by the Congress of the 
United States, by whom has it been conferred? The cold answer is by 
the Federal judiciary alone. While we expected the affirmance of this 
judgment, we did not expect that the court would be unanimous, and 
least of all did we expect that its opinion would be written by Mr. Jus- 
tice Harlan; though if anything could impair our confidence in our 
previous view of this case, it would be the fact that the final authoritative 
opinion in the case is writien by him. It is at least some satisfaction 
to feel that the case of the Government was not lost by any lack of 
zeal, learning, or ability in presenting it. It was ably organized and 
presented in the United States courts below by Hon. L. D. McKisick, 
of California; and it was ably briefed and argued at Washington by 
Hon. Holmes Conrad, Solicitor-General, and by Hon. J. M. Dickinson, 
Assistant Attorney-General. 


Triat BY NEWSPAPER IN THE StanrorD Casz.— One of the charac- 
terteristic California features of this litigation was that it was col- 
laterally tried in the newspapers. Efforts were made, without stint, 
to draw the Stanford University into the case by saying that the suc- 
cess of this litigation against the Stanford Estate would destroy 
that University. One newspaper went so far as to publish — and of 
course the others republished — the statement that Mrs. Stanford would 
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be compelled to sell her diamonds, given her by her late husband, worth 
over a million dollars, to maintain the University. There are many honest 
widows in California that would like to have a million dollars’ worth of 
diamonds to sell. But the worst feature of this case that came to our 
attention was an attack on Judge McKisick by the Washington corre- 
spondent of the Chicago Post, which was reprinted in some of the 
California papers. It charged that Judge McKisick inspired the 
litigation. This was wholly false: the California delegation in 
Congress inspired it, and the American Law Review inspired it. 
It charged that Judge McKisick had been paid twenty-five thousand 
dollars for his services in the case. This was likewise false: he had 
been paid but four thousand dollars. It charged that Attorney-General 
Harmon was dissatisfied with Judge McKisick’s conduct of the case. 
This likewise was wholly false. We have seen letters from the 
Attorney-General, from the Solicitor-General, and from the Assistant 
Attorney-General praising Judge McKisick’s presentation of the case 
in the highest terms. It charged that, by reason of being dissatisfied 
with Judge McKisick’s conduct of the case in California, the Attorney- 
General refused to allow him to go to Washington to argue it there. 
This was also false. The reason was that it is not the practice of the 
Department of Justice to allow United States district attorneys, 
regular or special, to argue cases in Washington, except in very special 
instances where special technical knowledge is required, as in patent 
cases; and we have seen a letter from the Attorney-General Harmon 
so stating. It is true that, under the threat of a libel suit, the 
Chicago Post made a partial retraction. But the language throughout 
of the letter in which the libel occurred and of the letter in which the 
partial retraction was made, was so supercilious, and the disclosures in 
both were of such a nature, as to raise the suspicion in any one at 
all acquainted with the matter, that the wretched assassin of character 
was in the pay of the California Railroad gang. 


A New Derenper or THE Supreme Court or THE STaTEs.— 
Judges, like other men, often have reason to pray God to save them 
from their friends. Judges are sometimes so hedged about with the 
courtiers of the bar, that they imagine that their work is meeting with 
the unanimous approval of the public when the very reverse is the case. 
Their position is not unlike that of some of the Roman emperors, who 
were led to believe, by their flatterers and adorers, that the acts of their 
reign ehicited the grateful plaudits of the people, until armies were 
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marching in insurrection upon their capital from every point of the 
compass. There is a class of legal parasites who are determined at any 
cost of flattery and sycophancy to make and keep themselves persone 
grate with the courts. If the judges, in a careless moment, admit 
them to any degree of intimacy, they are liable to repay the kind- 
ness by connecting the court with acts which no court or judge can 
justify. 

We are moved to these observations by the fact of having received two 
undignified pamphlets, reprinted from a periodical published in Philadel- 
phia, which calls itself ‘‘ The American Law Register and Review.” 
One of them purports to have been written by Hampton L. Carson, 
Esq., of the Philadelphia bar. Unless our memory is at fault, we recall 
Mr. Carson as the author of a so-called history of the Supreme Court 
of the United States, which consists largely of biographical sketches of 
judges of that court, either living, or dead at the time of the publica- 
tion of that work. The other of these pamphlets appears to have been 
written by the active editor of the publication in question, whose name 
we have forgotten. This person is evidently a young man, undeveloped 
in every way save in an offensive vanity. Both of these pamphlets 
came to us in sealed envelopes, carrying no postage stamps, but bearing 
the frank of the Supreme Court of the United States, addressed in the 
same handwriting. The followingis a reduced facsimile of one of these 
envelopes: — 


Griled Stakes Supreme Court 


OFFiciaL BUSINESS: 
| 


7 


It is perceived that the printed legend upon this envelope represents 
that its contents consist of official business of the Supreme Court of the 
United States. As it is impossible, under any theory, to regard 
printed pamphlets, which consist of articles previously printed in 
private publications, as the official business of the Supreme Court of 
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the United States, it is plain that the person who, by thus making use 
of the stationery of the court in order to save postage, and by thus 
publishing the statement that the contents of the envelope is official 
business of the Supreme Court of the United States, was guilty of 
publishing a falsehood in order to save a petty amount of money. Wedo 
not know who he is; but he is evidently some one who is on sufficient 
terms of intimacy with some member or officer of the Supreme Court 
of the United States to afford him an opportunity of stealing the 
stationery of the court, to use for his own private purposes, to save 
himself from paying a small amount of postage. It is impossible to 
suppose that any judge of the court has furnished the stationery of the 
court for such a purpose. It is perceived that this envelope bears the 
legend that any person using it to avoid the payment of postage on 
private matter of any kind, will be subject to a fine of $300.00. We 
respectfully call the attention of the law officers of the post-office 
department to the fact that some one has used it to avoid the payment 
of postage on private matter, and ask their attention to this infraction 
of the statute, in the interest of public justice. 

The second of these pamphlets, in the order in which we have 
referred to above, — that which seems to have been written by the 
active editor of the American Law Register and Review, uses very offen- 
sive language toward the American Law Review. This justifies us in 
making a few further observations. The American Law Register, for 
many years published at Philadelphia, was in its earlier years ably 
edited; but in its later years, without being edited, it was kept alive 
by the persistent efforts of one of the most cheeky and pestiferous 
drummers that ever tramped the road. This drummer at last fell 
into desuetude, although his hide was tanned with his trade. He 
finally lost his grip upon that trade, and when he lost his grip upon his 
trade the American Law Register lost its grip upon its subscribers. It 
went into insolvency, was sold by an assignee for creditors ; and the new 
purchasers brought it out under a new name, the Americun Law Register 
and Review. This involved a plain and distinct attempt to appropriate 
the name of the American Law Review, and to get subscribers wher- 
ever it could, under the impression that might be produced by having 
our entire name emboweled in its name. To our knowledge, confusion 
has resulted from it in several instances; but to what extent we have 
been damaged by it, we do not know. We wrote to the publishers of 
the new magazine protesting against the use of our name thus emboweled 
in theirs, but the only satisfaction they gave was to discontinue 
exchanging with us. In taking their offensive publication from us, they 
took that with which we could most readily part. They now thrust that 
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publication upon us under the frank of the Supreme Court of the United 
States. In so doing, they incidentally instruct us how not to edit a 
legal publication. We have been editing legal publications for more 
than twenty years. In so doing, we have never appropriated the fruits 
of the labors of others, nor endeavored to advance our interests by 
appropriating a reputable name which others had established and made 
profitable through years of labor, nor appropriated the official stationery 
of one of the departments of the government to avoid the payment of 
postage. We do not intend to be instructed in the manner of editing 
the American Law Review by persons who are capable of doing these 
things. 

One word more. We published an article of Gov. Pennoyer entitled 
‘“*The Income Tax Decision, and the Power of the Supreme Court to 
Nullify Acts of Congress,’’ out of a desire to print the views of able 
writers upon all sides of vital constitutional and legal questions. We 
also printed an article by Mr. Allen, and another by Mr. Rosenberger, 
vigorously combatting the views of Gov. Pennoyer. In printing these 
articles, we did not assume to revise or superintend the language in 
which the writers chose to couch their ideas: though severe, we did 
not strike out a single word or modify a single sentence. If, however, 
any of these articles had directed attacks against particular persons, 
charging them with conduct calculated to hold them up to public con- 
tempt and ridicule, or in any way to defame or disparage their reputa- 
tions, we should have refused to print it. In contrast with this, we 
find in both of these pamphlets, which come to us under the frank of 
the Supreme Court of the United States, language involving a personal 
attack upon Gov. Pennoyer, calculated to hold him up before the public 
as a dishonest man and an unworthy citizen, notwithstanding the fact 
that, since the decision in question, the people of Oregon had twice 
elected him their Governor. The pamphlet of Mr. Carson contains the 
following paragraph: — 

It is evident that Mr. Pennoyer does not think well of the Supreme Court, 
and the reason is not far to seek. In the case of Pennoyer v. Neff,! he was pre- 
vented by the judgment of that tribunal from maintaining possession of the 
property of another, acquired under color of a pretended judgment rendered in 


a State court in which no service had been made upon the defendant. Hine 
Ilie Lachryme.”’ 


Gov. Pennoyer? is certainly extreme in his views. He believes that 
our legislatures, national and State, ought to re-assert their supremacy, 


195 U.S., p. 714. therefore to be branded as particeps 
2 It is to be noted that Mr. Justice criminis with Gov. Pennoyer? 
Hunt dissented in that case. Is he 
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and he believes that this ought to be done, if necessary, by the impeach- 
ment of judges who set aside acts of legislation on the ground of their 
repugnancy to the constitution. But Mr. Carson is still more extreme 
in his views; and as to the views of the other pamphleteer, whose name 
we have forgotten, they are not worth quoting. Mr. Carson ends his 
pamphlet by saying: — 


He who railed against the government and preached sedition was, in 
former days, after conviction, either hanged or sent to Botany Bay. As this is 
an age of milder manners, it may be sufficient to suggest to all those who are 
engaged in the effort to incite the people to pull down about their own ears the 
fabric of the government, in the effort to produce a condition of that harmony, 
that they are at liberty to secure a continent, or if that be too small, a separate 
hemisphere of their own. 


We read between the lines of this choice paragraph an expression of 
unfeigned regret that Gov. Pennoyer cannot be ‘‘ either hanged, or 
sent to Botany Bay’’ for desiring to re-establish legislative supremacy 
among an ostensibly free people, if necessary by impeaching the judges 
who destroy that supremacy. Doubtless Mr. Carson is of that stamp of 
citizens that would gladly revive the old Alien and Sedition Laws, 
thereby furnishing the luckless Gov. Pennoyer, and the equally luckless 
editor of the American Law Review, with ‘a continent, or if that be 
too small, a separate hemisphere of their own.’’ It is a curious illus- 
tration of the extent to which the dogma of the power of the judiciary 
to superintend the legislature has grown, that a defender of that power 
should regard an opponent of it as a preacher of sedition, pulling down 
about his ears the fabric of government; whereas his only effort is to 
re-establish the supremacy of the people through their legislatures. 

We have again and again restated our position upon the question of 
the power of the judiciary to declare acts of the legislature void when 
found to be in conflict with the paramount organiclaw. We have never 
disputed, but have always defended the proposition that when judges 
are called upon, in the exercise of their ordinary jurisdiction, to enforce 
a statute which is plainly prohibited by the constitution, then, as 
they are sworn to enforce the constitution, and are not sworn to enforce 
acts of the legislature in conflict therewith, it is their duty to refuse 
to enforce such legislation and to uphold the paramount law. But 
we have steadily denied, and do deny, the proposition that the judicial 
branch of the government can properly allow its jurisdiction to be 
defrauded by means of a collusive litigation concocted by the device of 
a stockholder in a corporation suing the directors of the corporation to 
enjoin them from makinga return in compliance with a revenue law 
of Congress, when both parties to the litigation desire the same 
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result, and when the undisguised purpose of the litigation is not 
merely to enjoin the directors of the corporation, but to enjoin the 
executive department of the general government, from enforcing an act . 
devised by Congress for the raising of revenue whereby to carry on 
the government and keep the ship of state afloat. It has become 
plain to us that there are many lawyers so dull, and many others so 
blinded by prejudice, as to be unable to see the distinction which we 
take. Itis the distinction between the power of a court to say, for 
the purpose of its own jurisdiction, what is law and what is not law; 
and its power to impose that conclusion upon a co-ordinate branch of © 
the government whose chief is equally sworn to support the constitu- - 
tion, and is not sworn to support the decisions of the court. For - 
example, when the Supreme Court of the United States, in a private 
litigation in the exercise of its ordinary jurisdiction, declared that the . 
Civil Rights Law was opposed to the Federal constitution, and that it - 
consequently ought not to be enforced by the courts, the bar and the 
public universally acquiesced ; for it was clearly within the privilege of 
the court to uphold the paramount law as against an act of Congress 
in conflict with it, and to refuse, in the exercise of its own jurisdiction, 
to enforce a law that was nolaw. But when a court, in the Income 
Tax Cases, attempted to impose its authority upon the President, and, 
in substance and effect, to enjoin him not to enforce a revenue law 
of Congress, then, in our judgment, he ought to have regarded its 
decison as persuasive merely, and, in the face of it, ought to have 
acted upon his own views of his duty. He ought, in pursuance 
of his oath ‘‘to take care that the laws shall be faithfully exe- 
cuted,’’ to have enforced the law, notwithstanding the decision of the 
court, if he regarded it as within the scope and purview of the Consti- 
tution. This stand was taken by Jefferson, by Jackson, and by 
Lincoln; and it ought to be taken by the President wherever a proper 
occasion arises to prevent the fulfillment of the prophecy of Jeffer- 
son of all the powers of the government being absorbed by the judicial 

department alone. 


ABCLISHING THE Fre System IN THE FepeRAL Courts. —A bill has 
been introduced in Congress, with every reasonable probability of its 
passing, abolishing the fee system for United States marshals, 
attorneys, commissioners, etc., and placing these officers upon a stated 
salary. The bill is armed at abuses which have in some jurisdictions 
been so flagrant as to present the spectacle of Federal courts being 
turned into mere stealing shops. 
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Asout Court Houses. —The building, an engraving of which we 
print below, is the Court House of Hennepin County, Minnesota, at 
Minneapolis. If any city in our country no larger than Minneapolis 
can exhibit such a court house, we invite our readers to send forward 
engravings of them and put the question to the proof; and for the sake 
of variety, we are willing to let the larger cities compete, if they desire 
to enter the race. 


HENNEPIN COUNTY COURT HOUSE. 


Power oF MonicrpaL Corporations To ReGuLaTE TELEPHONE 
Cuarces, ControL Streets AND Force OverHEAD WIREs INTO Con- 
puts. — Hon. Henry C. McDoveat, the Counselor of Kansas City, 
Missouri, was lately required to give an opinion upon this subject to 
the upper house of the Common Council of that city. Judge Me- 
Dougal made an investigation of the subject, with that care, learning 
and thoroughness, which distinguish his professional work, and fur- 
nished an opinion embodying his conclusions and the reasons therefor. 
So many demands were made for copies of this opinion that he caused 
it to be printed; and we have had the advantage of seeing one of the 
printed copies. We intended to print it in full, as a valuable contribu- 
tion upon a vital subject; but our space has been so much occupied 
that we have not been able to do so as yet, though we hope to do so in 
future. For the present we must content ourselves with stating the 
conclusions of the learned gentlemen: — 


1, That under the Constitution and the Enabling Act the city had the right 
to make the present charter; that having availed itself of that right, this city 
charter stands precisely upon the same footing as if the rights thereby secured 
had been directly granted to the city by legislative enactment, and that in 
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matters of purely local concern the charter now is “ the entire organic law” of 
the city. 

2. That the reserved right of the State to regulate and control telegraph and 
telephone companies, was, under the constitution, directly delegated to the 
city by the Enabling Act, and was accepted by the city by the adoption of this 
charter. 

3. That under the express terms of the Enabling Act the State granted to 
the city the power of ‘regulating and controlling the exercise ’’ of these and 
kindred franchises or privileges; that in adopting the charter thereunder the 
people expressly reserved to the city the power to ‘‘ regulate the prices to be 
charged by telephone, telegraph ’’ and like companies, and that this right is as 
clear as if fixed by a general law of the State. 

4. That under the right granted the city ‘‘ to have exclusive power and con- 
trol over the streets”? and the right to “take down and remove * * * 
superstructures that are or may. be dangerous,’’ the city has the power to force 
every wire used by persons or corporations over, above or in any of the streets 
of the city into underground conduits, and if found dangerous, may take down 
and remove all such poles and wires. 

5. That under the “right to license, tax and regulate * * * telegraph 
companies or corporations or institutions,’’ the city has the power to impose a 
tax upon each pole, or upon the business of such telegraph and telephone com- 


panies, as has been twice expressly decided by the Supreme Court of the United 
States. 


In concluding his opinion, Judge McDougal uses these words :— 


I trust you will pardon me for adding, by way of suggestion, one word of 
caution: In providing, by ordinance, the ways and means for the enforcement 
of the several powers above enumerated, do not lose sight of the facts that 
each of these rights must be exercised in a reasonable manner; that each 
presents a judicial question which, under the law, must ultimately be deter- 
mined by the courts and not by the common council; that under the guise of 
regulation, property of persons or corporations may not be confiscated, and that 
any arbitrary or unreasonable exercise of any of these rights will not only be 
productive of vexation and expensive litigation, but will not be sustained by 
the courts. Hence it is of first importance to the city that your action should 
be characterized by such a spirit of conservative fairness and reasonableness 
as to commend itself to the honest judgment of just men as well as to the 
courts. 


An Act To LeGaizE THE PuBLISHING oF LipeLs: THe DEGRADATION 
or Ittiwo1s. — The cringing politicians who composed so large a pro- 
portion of the last legislature of the State of Illinois were driven by the 
terror of a reckless newspaper press into enacting the following stat- 
ute. The statute ought to be known as the Encouragement of Libel 
Act. Under its operation a newspaper may publish almost any defam- 
atory matter concerning a man and escape the consequence of its 
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malice and wickedness by publishing a retraction in two future issues. 
Retractions of libels are notoriously inefficient for the purpose intended. 
They seldom reaeh all the readers of the libel, and consequently do not 
remove from the minds of such readers the bad impression thereby 
made. 


Sec. I. That in any action brought for the publication of a libel, in any news- 
paper in this State, the plaintiff shall recover only actual damages, and if it 
shall appear at the trial of such action that such publication was made in good 
faith and that there were reasonable grounds for believing that the statements 
set forth in such publication were true, and that its falsity was due to mistake 
or misapprehension of facts, and that in the next two regular issues of said 
newspaper, after said mistake or misapprehension was brought to the knowl- 
edge of the publisher or publishers of such newspaper whether before or after 
suit brought, a correction or retraction was published in as conspicuous a man- 
ner and place in said newspaper as was the libel. 

Sec. II. No exemplary or punitive damages shall be recovered in any action 
brought for the publication of a libel in any newspaper in this State, unless the 
plaintiff shall, before bringing suit, give notice in writing to the defendant to 
publish a retraction or correction of the libel, and shall before bringing suit 
allow the defendant a reasonable time in which to publish such retraction or 
correction. Proof of publication of such retraction or correction shall be 
admissible in evidence under the general issue in mitigation of damages, and in 
evidence of the good faith of the defendant, provided that the retraction or 
correction shall be published in as conspicuous a manner and place in said 
newspaper as was the libel. Provided, that the provisions of this act shall not 
apply to the case of any libel against any candidate for a public office in this 
State unless the retraction of the charge is made editorially in a conspicuous 
manner at least ten days before the election.! 


Bonp-arpep Paciric Rartroap: Opinion or THE ATTORNEY-GENERAL 
THAT OFFICERS AND DrRECTORS ARE RESPONSIBLE ONLY TO THE COMPANY 
FOR THE UNLAWFUL Issugz or Stock.— The Attorney-General of the 
United States, in response to aresolution of the committee of the House 
of Representatives on Pacific Railroads, took one clear day to consider 
the questions propounded, and returned the following answer :— 

DEPARTMENT OF JUSTICE, WASHINGTON, D. C., February 28.— Hon. Henry 
Powers, Chairman of the Committee on Pacific Railroads, House of Represent- 
atives: Sir —I have the honor to acknowledge the receipt of your letter of the 
26th inst., inclosing resolutions adopted by your committee requesting my views 
upon the questions therein put, and to submit my answer thereto, as follows :— 

First question. Whether the officers and directors of the bond-aided Pacific 


Railroads incurred any liability to the United States by the unlawful issue of 
stock of said companies? 


1 Sess. Laws III. 1895, p. 229. 
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Answer. If the officers and directors of any company knowingly made or 
permitted any unlawful issue of the stock thereof they became personally liable 
to the company or to its lawful stockholders, but not to the United States, 
which was mereiy a creditor. The rights of creditors could be affected by the 
improper issue of stock, which merely represents the property of the company, 
but does not dispose of or incumber it. 

Second question. Whether the said officers and directors incurred any lia- 
bility to their respective companies, or to the United States, for the profits on 
contracts made with themselves, or persons representing them, for the construc- 
tion of said railroads? 

Answer. If officers and directors made contracts with themselves, or with per- 
sons representing them, to their own profit or the detriment of the company, they 
became liable to it, unless said contracts were knowingly authorized or ratified 
by a majority of the directors having no interest therein, or by the stockhold- 
ers; but they did not become liable to the United States. 

Third question. Whether the United States, as a creditor of said corpora- 
tions, can maintain actions in their name against said parties for the enforce- 
ment of said liability, if it exists, until all remedies to enforce payment of the 
debts owing by said companies to the United States have been exhausted? 

Answer. It was held in the case of the United States v. the Union Pacific 
Railroad Company, familiarly known as the ‘‘ Credit Mobilier ’’ case,! that such 
liability was to the respective companies only. The United States there could 
not maintain any action thereon against the guilty parties, but could assert the 
rights of the company by a proper suit in equity as a creditor, and would not 
be bound first to exhaust other remedies if a showing were made of probable 
loss by delay. : 

Fourth question. Whether, if such liabilities exist, the United States will be 
debarred in action which might be brought for the enforcement thereof by the 
statute of limitations, which would bar the companies if the actions were 
brought in their name and behalf? In other words, whether the United States 
would be entitled to maintain actions as creditor of said corporations against 
its creditors and officers, which the corporations themselves could not maintain? 

Answer. As the United States would be merely asserting the rights of the 
companies, as assets to be applied to the payment of their creditors, any statute 
of limitations which would bar the companies would also bar the United States. 

Fifth question. Whether the facts found and stated by the Pacific Railroad 
Commissioners of 1887 in their report to the President are supported by 
evidence legally admissible in a court of justice? 

Answer. If this question means to ask whether the evidence before the Pacific 
Railroad Commissioners upon which they found the facts as stated in their 
report, would be admissible in a suit or action between parties in a court, I 
answer generally that the statement made by any witness would be admissible 
against him, but not against any other person, and that original documents 
would be admissible, or copies, and the usual rules relating to secondary evi- 
dence. With the exceptions the evidence would not be admissible. I do not 
understand the question to ask for my opinion whether, if the Commissioners 
had applied legal rules of evidence, the testimony should have been admitted. 


198 United States, p. 569. 
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I have fully answered the questions as I understand them, and have the 
honor to be, very respectfully 
JUDSON HaRMON, 
Aworney-General. 


In what is hereafter said, we speak only with reference to the Central 
Pacific Railroad Company. So far as concerns the liability of directors 
and stockholders in that company, these questions and answers are cal- 
culated to create painful impressions in the mind of any one at all 
. acquainted with the matter. It is very hard to say it, but it really 
looks as though these questions had been framed with the deliberate 
view of defrauding the public judgment, and as though the Attorney- 
General had hastily fallen into the trap. It is to be premised that he 
is not the constitutional or statutory adviser of committees of the 
houses of Congress; but whether he will give advice to a committee 
of Congress in response to a request for advice, is entirely a volun- 
tary matter on his part; and it is understood that in another case he 
has declined to do so. This being his official relation toward com- 
_ mnittees of Congress, his opinion, announced to such a committee in, 
response to their request, is extra-oflicial, and, save that it may 
foreshadow the action or non-action of the Department of Justice, it 
amounts to no more than would the opinion of any other respectable 
lawyer occupying a private station. 

Let us for a moment analyze the first question. No lawyer possess- 
ing a thimbleful of brains conjoined with the slightest learning upon 
the subject would for a moment suppose that the creditor of a cor- 
‘ poration has-any right of action against its officers and directors, 
grounded upon any wrong committed by them in unlawfully issuing 
and distributing the shares of the capital stock of the corpora- 
tion. The answer of the Attorney-General to the question is 
obviously correct. But the question and answer taken together are 
calculated to impress the unlearned and uninformed with the conclusion 
that the government has no remedy against the directors of the Central 
Pacific Railroad Company, growing out of the notorious frauds com- 
mitted by them in issuing the stock of the company and in building the 
- road by means of the credit furnished them by the United States. 
Their wrong consisted in getting up a construction company composed 
of themselves, and then entering into contracts between the Central 
Pacific Railroad Company, also composed of themselves, and this con- 
struction company, for the building of the railroad at an enormous 
advance beyond the reasonable cost of so doing, in issuing shares of 
the stock of the Central Pacific Railroad Company to this construction 
company for so building the road, and in dividing such shares among 
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themselves as shareholders of the construction company. By this 
means, as soon as the road was built, four men, acquired all but a few 
shares of the stock of the Central Pacific Railroad Company, for which 
they paid substantially nothing. The highest estimate we have ever 
seen of the amount which they jointly put into the enterprise out of 
f their own means was $400,000; the actual amount was probably less 
than $100,000. Having, by this manipulation, secured all the stock of 
f the Central Pacific Railroad Company, with the exception of a few 
outstanding shares, which shares they subsequently bought in at 
enormous prices to prevent their conduct from being investigated by 
the holders of them,— having thus acquired substantially all the capital 
stock of this company, without paying for it, they proceeded to 
declare dividends, in their own favor as stockholders, to the aggregate 
amount of about $35,000,000,— thus dividing among themselves, as 
holders of stock for which they had never paid, an enormous mass 
of money, which should have been saved for the purpose of repaying 
the government what it had advanced to them. It is thus seen that 
this question conceals the real case which the United States has against 
! these directors and stockholders. 
. The second question and answer deserve the same observations. 
But they also deserve the additional observation that the answer of the 
Attorney-General does not state the law correctly. Contrary to his 
opinion, the law is, that if the assets of a corporation are fraudulently 
diverted into the hands of its officers or directors, or into the hands of 
its stockholders, or into the hands of third persons, a judgment creditor 
can pursue those assets and reclaim them, just as he can pursue and 
reclaim in equity any other property of his debtor, which has been 
fraudulently conveyed away and secreted, or otherwise made away with. 
If one could have any confidence whatever that the ordinary principles 
of equity would be administered in the Federal courts against these 
° conspirators, his conclusions would be that the United States, upon 
obtaining a judgment against the corporation for the amount of its 
claim, can pursue these unfaithful directors and stockholders and recover 
from them all that portion of the mass of dividends declared and paid 
by themselves as directors to themselves as shareholders, so far as it 
has been paid upon shares fraudulently procured by them without being | 
paid for. The same rule would apply and would operate to give relief 
to the government against them in respect to any other moneys of the 
corporation which they may have fraudulently diverted to themselves 
without rendering value therefor, through the device of organizing con- 
struction companies and finance companies, and thereby making con- 
tracts with themselves at prices enormously in excess of reasonable prices. 
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The fourth question was well devised to elicit an answer which would 
defraud the public judgment. (1) The only statute of limitations which 
would fit this description would be the statute of limitations of the 
State of California. But it is well settled that the United States is not 
bound by any statute of limitations of a State, when suing in its own 
courts. It follows that a statute of limitations, which would destroy 
aright of action on the part of the Central Pacific Company against 
its own directors and stockholders, would operate no further to bar a 
right of action by a private creditor in the courts of California. 
Statutes of limitation do not run against sovereign States. It is not 
competent for the legislature of a State to enact a statute of limita- 
tions which will affect rights of action which the United States may 
have in its own courts. Nor dostatutes of limitation begin torun until 
a cause of action accrues. (2) If a debtor fraudulently conveys 
away his property, and a creditor seeks to set aside the conveyance and 
reach the property and subject it to the payment of his debt through 
the aid of a court of equity, he does not proceed, in theory of equity, 
in right of his debtor, since the debtor could not set aside the convey- 
ance; but he proceeds in his own right; and consequently his right to 
relief is not affected by the running of any statute of limitation 
between his debtor and the fraudulent conveyee of his debtor. (3) 
The statute of limitations does not in such a case run between a cor- 
poration and its fraudulent directors so long as they remain continu- 
ously in their offices, because they are trustees and their trust is a con- 
tinuing trust. The equitable doctrine of laches might operate, but laches 
are never imputed to a sovereign State. Nor would laches be imputed 
even to a private creditor for not seeking his remedy in equity before 
the maturity of his demand. (4) The same principle applies in respect 
to the liability of stockholders for the unpaid balances due the corpo- 
ration in respect to their shares. In so far as they have not paid for 
their shares, they are deemed in equity to hold in their custody a por- 
tion of the assets of the corporation. Those assets are, in theory of 
equity, a trust fund for the creditors of the corporation, and the share- 
holders are trustees in possession of that fund. This being their 
relation to the corporation, the statute of limitation does not run in 
their favor until they have openly repudiated the trust. 

It is noteworthy that this opinion of the Attorney-General was sent 
to the committee of Congress on the very day on which the Supreme 
Court of the United States decided the Stanford case against the gov- 
ernment. That court decided the case on the ground that the constitu- 
tion and statutes of California relating to the liability of stockholders 
did not conier any rights upon the United States as a creditor of the 
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Central Pacific Railroad Company, although that company was organ- 
ized under the laws of California; because the acts of Congress, under 
which the United States extended the aid to the company, evinced a 
purpose on the part of the United States not to rely upon this super- 
added security. Quite contrary to this, the Attorney-General advises 
the congressional committee, in substance, that the statute of limita- 
tions of the State of California would operate to strike down the right of 
the United States to proceed against the unfaithful directors of this 
corporation. Those statutes thus become, like a rogue’s conscience, to 
be put out of view or called into play to aid any convenient purpose. 
The United States can acquire no benefit under them, and the United 
States cannot have any right in opposition to them. 


Hon. Henry Cray Catpwett.— We print in this number a paper by 
this distinguished judge upon the subjectof railway receiverships in the 
Federal courts, and we also print a likeness of him in his judicial robe. 
Many of our professional readers, who are interested in the numerous, 
very delicate and difficult questions growing out of such receiverships, 
will be glad to read in this article a free expression of the views of a 
judge who has had to do with the subject in his judicial capacity for 
more than thirty years. In several places in this paper we can read 
through a thin veil a description of the practice which long experience, 
conjoined with a strong sense of justice, has induced Judge Caldwell to. 
adopt in his own courts. For fifteen years he has steadily departed 
from the old idea, which was once paramount in the Federal judicial 
mind in railway receivership cases, which placed the rights of the bond- 
holder in the fore and ignored the rights of general creditors, whose 
labor, skill and materials had maintained the property for the benefit of 
the bondholders. During that length of time he has steadily refused to 
grant receiverships over insolvent railway properties, unless the appli- 
cants would consent to insert in the order appointing the receiver, a 
clause providing for the payment of meritorious claims of the character 
above indicated, and also of meritorious claims arising from the de- 
struction of property by railway torts andthe like. In this he has been 
steadily opposed by other Federal judges and there is a remarkable dic- 
tum in an opinion delivered in the Supreme Court of the United States 
condemning his policy and practice in this regard.1 


1 In Kneeland v. American Loan language occurs, the italics being ours: 
&c. Co., 186 U. S., at p. 97, opinion by “Indeed, we are advised that some 
Mr. Justice Brewer, the following courts have made the appointment of” 
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Judge Caldwell's views on the subject of issuing injunctions 
against the striking employés of railroad companies and railroad 
receivers have attracted the attention of the whole country. He 
has acted, in more than one conspicuous case, upon the prin- 
ciple that an injunction cannot be issued by a court of justice to 
restrain the employés of a railroad company from quitting work 
separately or in a body; because to restrain such liberty of action 
would create a state of slavery. It will be remembered that a promi- 


nent railroad attorney procured from a United States district judge 
within the Eighth Federal Circuit an order restraining the employés of 
the receivers of a railway system from striking in view of a contemplated 
reduction of their wages; and that such proceedings were had that 


a receiver conditional upon the pay- 
ment of all unsecured indebtedness in 
preference to the mortgage liens sought 
to be enforced. Can anything be con- 
ceived which more thoroughly destroys 
the sacredness of contract obligations? 
One holding a mortgage debt upon a 
railroad has the same right to demand 
and expect of the court respect for his 
vested and contracted priority as a 
holder of a mortgage on a farm or lot.” 
The bar in the Eighth Federal Circuit 
understand that this language was 
directed against the practice of Judge 
Caldwell above referred to. We may 
shrewdly suspect that it was to offset 
these remarks that Judge Caldwell 
carefully collated and cited in his sub- 
sequent opinion in Farmers Loan &c. 
Co. v. Kansas City &c. R. Co., 53 Fed. 
Rep. 182, all the utterances on this 
subject of Mr. Justice Brewer while 
still holding the office of United States 
Circuit Judge: showing that in one 
case, where the receivership had been 
granted on a bill filed by the railroad 
company against its creditors, receiv- 
ers’ certificates had been issued to 
take up over $3,000,000, much of it 
evidenced by the promissory notes of 
the railroad corporation indorsed by 
certain rich men, given to raise money 
to keep the road in operation. The 
debts evidenced by these notes have 


been contracted more than six months 
before the receivership —some of them 
nearly two years before — and the case 
consequently did not come within the 
so-called ‘‘ sixmonthsrule.”? The idea 
of a railroad mortgage being the same 
as “a mortgage on a farm or lot,’”’ did 
not seem to operate here. Of course, 
no order was ever made by any court 
making all the unsecured indebtedness 
of a railroad company preferential. It 
is perhaps generally known to the 
profession that the English Court of 
Chancery refused to appoint receivers 
of railways, and consequently that this 
remedy is not known in that country. 
Our courts have justified the exercise 
of this jurisdiction chiefly on the 
ground that a railroad is a public insti- 
tution, and cannot, when embarrassed, 
be allowed to be impeded by the levy- 
ing of executions upon its rolling 
stock or other properties. This very 
reason assimilates a railroad on land 
to a ship at sea, and calls, of course 
within reasonable limits, for the appli- 
cation of the rule of admiralty law, 
which requires the liens on a vessel to 
be discharged in the inverse order of 
their date; so that, to use an expres- 
sion frequently found in the books, 
‘a mortgage on a ship takes the frag- 
ments.” 
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this order came before Judge Caldwell for revision. He said, in sub- 
stance, that if the railroad property had been honestly managed, no 
such application would have been necessary; that the wages of the 
employés of the receivers would not be reduced except upon sixty days 
notice to them, and not then without an investigation before the 
court, in which they should have a full opportunity to be heard and to 
present their side of the case. He said in substance that the receivers, 
whom he had placed in charge of the property, were the servants of the 
court, and that the distinguished railroad attorney, who was making 
this application, was as much the servant of the receivers as were the 
men who operated the trains upon the road; and he told him, in sub- 
stance, to go home and attend to his proper functions, and not interfere 
with the policy of the court toward other employés of the court’s officers, 
the receivers. On another occasion, when an application was made to 
him for an injunction to prevent the striking employés of his receivers 
from interfering with the railway property, he refused it on the obvious 
ground that no such injunction was needed; since the property was 
within the custody of the court, and any one unlawfully interfering 
with that custody would place himself in contempt of the court. These 
instances, which could be greatly multiplied, illustrate the strong sense 
of justice, united with a large practical common sense, which are the 
distinguishing features of this great judge. 

Though but sixty-three years of age and still strong and vigorous, 
he has been on the Federal judicial bench for thirty-two years. He is 
one of the two living Federal judges that enjoy the honor of holding com- 
missions signed by Abraham Lincoln, the other being Mr. Justice Field. 
He is one of the few surviving members of the Republican convention 
which met in the ‘*Wigwam”’ in Chicago, in 1860, and nominated 
Abraham Lincoln for the presidency. He subsequently served with 
courage and distinction in the Civil War, and resigned the office of 
colonel of a regiment of cavalry to accept the office of United States 
District Judge for the Eastern District of Arkansas. The appointment 
was very unpopular in Arkansas. The spectacle of a man getting out 
of the saddle and ascending the bench was looked upon with general 
aversion and distrust. But Judge Caldwell kept his court out of pol- 
ities and administered justice with such firmness, impartiality and 
sound common sense that he soon acquired an affectionate hold upon 
the people of that State, and there is no more popular man in it to-day. 
He was promoted to his present position, that of Circuit Judge for the 
Eighth Federal Circuit, to fill the vacancy caused by the promotion of 
Mr. Circuit Judge Brewer to the Supreme Bench, by President Har- 
rison. The appointment was entirely unsolicited on his part and was 
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quite a surprise to him. In fact, he hesitated for 3ome time in accept- 
ing it, on the ground that it would take him from his home and oblige 
him to travel over a vast circuit during a considerable portion of his 
time. But, with the creation of the United States Circuit Court of 
Appeals, he became, by reason of seniority, the presiding judge of that 
circuit, and most of bis judicial work is performed at St. Louis, in that 
capacity,— his associates being Mr. Circuit Judge Sanborn, appointed 
from Minnesota, and Mr. Circuit Judge Thayer, appointed from 
Missouri. 

In stature, mind and heart, Judge Caldwell greatly resembles Abraham 
Lincoln. Like Mr. Lincoln, he stands at the remarkable height of six 
feet four. Like Mr. Lincoln, he carries on his tall frame a very large 
and massive head. Like Mr. Lincoln, he comes from Virginia ances- 
tors. Like Mr. Lincoln, he has remained, through every elevation of 
official station, in touch and in sympathy witb the common people. So 
extensive have the public acquired a knowledge of his character in 
this respect, that there is at the present time a strong, though quiet 
movement on foot, to make him a candidate for the presidency ; and 
there are well informed politicians who do not hesitate to predict that 
if those who favor the free coinage of silver put in the field a separate 
candidate, Judge Caldwell will be the man. The following extract 
from a private letter received by the author of this sketch on the day of 
this writing, from a well-informed politician in Chicago, indicates the 
nature of this feeling and movement: ‘‘ There was a gentleman in my 
office to-day, who has been in correspondence with a number of promi- 
nent men in the West on political matters in general; and he tells me 
that in every instance Judge Caldwell’s name was the one name placed 
above all others. The silent mutterings that are now abroad in our 
land are surely going to break forth by the time the St. Louis conven- 
tion comes together.’’ 

Judge Caldwell is not, of course, a party to such a movement. He 
rightly takes the view that members of the judicial bench should not 
be active aspirants for political offices. But if such a nomination were 
to come to him unsolicited, there are those who believe that he would 
not feel at liberty to decline it. He does not believe in concealment 
in political thought or action. So far as we are aware, he has never 
hesitated in giving frank expression of his views on the political ques- 
tions of the time. We do not undertake to speak for him, but we 
believe that the public and private utterances of those views which he 
has repeatedly made will justify us in stating that they are substan- 
tially as follows: (1) He is in favor of the free coinage of silver at the 
ratio of sixteen to one, and wholly without reference to any action 
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which other governments may or may not take. He also believes that 
a law should be passed providing that all debts may be discharged 
either in gold or silver at the debtor’s option, and making void all con- 
tracts by which the debtor waives this option. We believe that we 
state his expressed view on this subject correctly: it is wholly aside 
from the purpose of this sketch whether we concur in them or not. 
(2) He is unalterably opposed to remitting the duty of furnishing the 
paper currency of the country to private State banking corporations, 
whether with or without the superintendence of the Federal govern- 
ment. On the contrary he believes that the paper currency of the 
country should be furnished by the general government alone. (3) 
He is in favor of the passage and enforcement of just and wholesome 
laws, protecting the people against monopolies and trusts, and controll- 
ing, to this end, the exercise of corporate franchises. 


Death or Two Eminent Jupces.— After Lorp Bracksurn the 
next great judge whose loss the profession and public have sustained 
was Mr. Justice Coartes Dor, of New Hampshire. This great lawyer 
died recently at the age of sixty-six. At the time of this hasty writing, 


the proper material for a sketch of his career is not at hand. Those 
who have to any considerable extent made themselves students of the 
judicial reports will recall him as a judge who loved the investigation of 
legal questions, and who wrought out the solution of every new question 
with a tireless energy and an exuberance of learning almost exhaust- 
less. Many of his opinions were treatises on the law of the particular 
subject. As an evidence of this, we recall a single case where he wrote 
an opinion twenty-five pages in length on the subject of the right of a 
person to defend his own property, where the action grew out of the 
killing of four minks belonging to one neighbor, which had escaped 
upon the premises of another, and were there pursuing his geese.! 
In a brief newspaper sketch of Mr. Justice Doe it is said that he was 
the only New England judge that had ever been quoted in the English 
courts. This is a great mistake, and it must have been the mistake of 
some uninformed newspaper writer. While it is true that Mr. Justice 
Doe was more than once quoted in the English courts, it is also true 


1 Aldrich v. Wright, 53 N. H. 398. two pages long. In Hale v. Everett, 
In Eastman v. Clark, 53 N. H. 277, 53 N. H. 8, 183-277,— which was a 
290-342,— the substantial question was religious squabble, Mr. Justice Doe’s 
what constitutes a partnership, and dissenting opinion is only 144 pages 
Mr. Justice Doe’s opinion 1s only fifty- long. These are specimens. 
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that many other New England judges have enjoyed the same honor, if 
such it be. This was especially true of Chief Justice Shaw. 

The other great judge who has lately disappeared from our midst 
was the Hon. Gro. G. Wricut, of Iowa. This great lawyer came to the 
front in a new community, and for this reason more than for another, 
he failed to make an impression upon the Anglo-American law equal to 
that made by the other great judge of whom we have just spoken. He 
was literally a pioneer lawyer. He commenced his career in the terri- 
tory of Iowa in the year 1840, when that now great and powerful State 
contained a population of not more than 40,000 souls — less than several 
of its counties contain at the present time. After being fifteen years a 
lawyer, he was elected to the Supreme Bench of the State. He con- 
tinued a member of the court, with a short interval, for twelve years, 
when he was elected to the Senate of the United States, in which 
body he served a term of six years. He was one of the few lawyers that 
have enjoyed the honor of being elected President of the American Bar 
’ Association. He was a man of diversified acquirements. He could 
tell a good anecdote in an inimitable way, and his fund of good anec- 
dotes was almost as inexhaustible as was that of Abraham Lincoln, 
whose friend and admirer he was. His penchant for telling humorous 
anecdotes did not, however, obscure the serious and conscientious side 


of his life. Like some other of the greatest intellects that have adorned 
the bench and bar in England and America, — we allude for example to 
Earl Cairns, to Mr. Justice Story, and to Charles O’Conor,— he was a 
professed, undoubting and consistent Christian. 


Tue Errect or Tue Income Tax Upon toe War with ENGLAND. — 
When the Supreme Court of the United States, by a bare majority of 
its Judges, rendered the Income Tax Decision reversing an interpre- 
tation of the constitution established by the court a century ago, when 
two of its members had sat in the convention which framed the consti- 
tution, and overruling its own unanimous decision in a modern case, 
we expected that the time would come when the country would have 
an object-lesson concerning the unpatriotic character of these last 
judicial utterances —if that expression can be applied to a judicial 
decision ; but we did not expect that the object-lesson would come so 
soon. We are now engaged in a controversy with Great Britain which 
may possibly lead to a war with that country. The result of a war with 
the greatest naval power would be to drive our ships into home or 
neutral ports, to cut off our foreign trade, to reduce customs revenues 
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to nothing, and even possibly, to blockade our principal seaports. Our 
principal banker, England, would be in a state of hostility to us, and 
we should be driven to raise revenue by every possible expedient. 
Under such circumstances, the power to lay and collect an income 
tax, which power we exercised in our late Civil War, might be of vital 
necessity to the safety of the nation. Nevertheless, because five 
lawyers against four, in a private litigation concocted between parties 
both of whom desired to have the decision rendered one way, and 
which was consequently not a litigation at all,— have held that Congress 
has no such power, but have, in substance and effect, enjoined the 
Executive Department of the Government from enforcing a law con- 
curred in by the two Houses of Congress and the President,— because 
this has been done, it seems that we are to rest content and are to con- 
gratulate our public enemies, if such there shall be, upon the extent to 
which our highest judicatory has strengthened their hands. 


PROXIMATE AND Remore Cause: A ILLUSTRATION OF THE 
Docrrine.— Irving Browne, in one of his admirable letters to the Law 
Journal, of London, gives the following novel illustration of the doc- 
trine of proximate and remote cause : — 


The most amusing case of proximate cause of injury since the Squib Case is 
reported from Texas thus: ‘‘A passenger, slightly intoxicated, enters the 
smoking car of a railroad train, and places his baggage, which is in the form 
of an old tow-sack filled with coffee-grinders, scrap iron, and a jug of alcohol, 
on the seat beside him, projecting slightly into the aisle. The motion 
of the train causes the sack to tumble out into the aisle of the car, breaking the 
jug, and spilling the alcohol on the floor. As this flows along the aisle, another 
passenger, who is just lighting a cigar, throws a match in the way, and the 
alcohol burns up to the ceiling of the car; a third passenger, with silk stock- 
ings and celluloid cuffs, has his feet, hands, and eyebrows seriously scorched, 
and sues the railway company for damages. Held: that the contents of the 
sack being unknown to the conductor, and the passenger’s conduct not sufii- 
ciently boisterous to warrant his ejectment, it was not actionable negligence 
unless it was a proximate cause of the injury.” But, is not wearing inflamma- 
ble cuffs contributory negligence? Has a passenger a right to impose this risk 
on a carrier in order to save laundry charges? 


y 
q 
“a 
» 


NOTES OF RECENT DECISIONS. 


NOTES OF RECENT DECISIONS. 


FEDERAL AND STATE JURISDICTION: FEDERAL Writs or Haspeas Cor- 
pus TO ReELeAsE A Prisoner in Strate Custopy. — In the case of 
Whitten v. Tomlinson,! which was a writ of habeas corpus sued out in 
the Circuit Court of the United States for the District of Connecticut, 
in which the prisoner was in custody of a sheriff of the county of the 
State of Connecticut under judicial process charging him with a criminal 
offense, — the Supreme Court of the United States reiterated the con- 
servative doctrine deducible from its more recent holdings,? that where 
a person is in custody under process from a State court of original juris- 
diction, for an alleged offense against the State laws, and it is claimed 
that he is restrained of his liberty in violation of the United States con- 
stitution, a Federal court has a discretion whether it will discharge 
him upon habeas corpus in advance of his trial in the State court; 
that discretion, however, to be subordinated to any special circum- 
stances requiring immediate action; but that, except in such pecu- 
liar and urgent cases, the United States courts will not discharge 
the prisoner by habeas corpus in advance of the final determination of 
his case in the State courts; and, even after such determination will 
generally leave the petitioner to the usual and orderly course of pro- 
ceeding by writ of error from the United States Supreme Court. In 
the view of the court, no emergency exists which requires Federal 
interference with State process, in the mere fact that the prisoner was 
previously tried upon the same charge; or in the fact that the Grand 

jury of the State court failed to indorse upon the indictment the words 

‘* a true bill; ’’ or in the fact that the grand jury returned the indict- 

ment by mistake or misconception; or in the fact that the prisoner had 


116 Supreme Court Reporter, 297. iro, 140 U. S. 291; 11 Sup. Ct. 770; 
2? Some of these holdings are: Ex Cook v. Hart, 146 U. S. 183; 13 Sup. 
parte Royall, 117 U. S. 241; 6 Sup. Ct. Ct. 40; In re Frederich, 149 U. 8. 70; 
734; Ex parte Fonda, 117U.S. 516; 6 13 Sup. Ct. 793; New York v. Eno, 155 
Sup. Ct. 848; In re Duncan, 139 U.S. U.S. 100; 15 Sup. Ct. 84; Bergeman 
449; 11 Sup. Ct. 573; In re Wood, 140 _v. Backer, 157 U. S. 655; 15 Sup. Ct. 
U. S. 278; 11 Sup. Ct. 738; InreJug- 727. 

VOL. XXX. 19 


290 30 AMERICAN LAW REVIEW. 


been surrendered by the Governor of another State in contravention of 
his duty in the premises. The sound view of the court is that all such 
irregularities, in the absence of any circumstances creating a special 
emergency, are to be left to orderly correction by writ of error. In con- 
cluding his learned opinion upon the question, Mr. Justice Gray says: 
‘* There could be no better illustration than this case affords, of the 
wisdom, if not necessity, of the rule established by the decisions of 
this court above cited, that the prisoner in custody under the authority 
of the State should not, except in a case of peculiar urgency, be dis- 
charged by a court or judge of the United States upon a writ of habeas 
corpus, in advance of any proceedings in the courts of the State to test 
the validity of his arrest and detention. To adopt a different rule 
would undoubtedly interfere with the exercise of the criminal jurisdic- 
tion of the several States, and with the performance by this court of its 
proper duties.’’ : 

In the subsequent case of Kohl v. Lehiback,' the same court, in a 
learned opinion by Mr. Chief Justice Fuller, apply the same doctrine,— 
holding that Federal interference with State process by means of a 
writ of habeas corpus is neither warranted by reason of the mere fact 
that the prisoner was convicted of murder in the first degree under a 
common-law indictment for murder which did not specify the degree of 
murder charged against him; nor by the fact that the State court 
refused to grant a writ of error to the prisoner after being convicted 
of murder, he not being entitled to such writ under the laws of the 
State; nor by the fact that he may have been unlawfully denied such 
a writ of error by the judicial authorities of the State, since it was 
for them to determine whether he was entitled to it; nor by the fact 
that the prisoner may have been denied the right to except to a juror 
after he had been sworn or affirmed, the statute law of New Jersey 
denying such right; nor by the fact that one of the jurors was an alien, 
no objection having been made to him on that ground. 

These decisions are wise and conservative, but they do not operate 
to uproot the evil, which has long been very grevious, —the evil of 
counsel for defense in criminal cases, delaying the just and lawful 
punishment of criminals by the State courts by means of making 
appeals, so to speak, to the Federal judicatories under the writ of 
habeas corpus, thus securing a long delay and defeating one of the 
main purposes of criminal justice, which is the early punishment of 
criminals, so that their punishment shall afford a public example before 
the fact of their crime has been forgotten. 


1 16 Supreme Court Reporter, 304. 
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NEGLIGENCE: Res Ipsa Loguitur — Expiosion 1x AN REFIN- 
gerY.— The way corporations succeed in litigation in the New York 
Court of Appeals, against established rules of law which experience has 
shown to be necessary to justice, ought to arrest the attention of the 
legal profession. One of the cases which justifies this observation is 
Cosulich v. Standard Oil Co.,1 decided in that court in 1890. That 
case nakedly holds that evidence that an oil refinery in charge of the 
defendant exploded, causing a quantity of burning oil to flow down a 
pipe used for pumping oil to the works, from vessels moored at a wharf 
of the company, from which burning oil a lighter moored at the wharf 
took fire and exploded, communicating the fire to the plaintiff’s vessel,— 
is not sufficient to take the question of negligence to the jury, and that 
upon such a state of evidence the court below erred in refusing a non- 
suit. The court hold that the rule of res ipsa loquitur is not applicable 
in such acase. Exactly the reverse should have been held. If an oil 
refinery is so dangerous that it cannot be kept from exploding by the 
exercise of reasonable care, then it is a nuisance per se when carried on 
in proximity to buildings or vessels. If it is not so dangerous but that 
it can be kept from exploding by the exercise of reasonable care, then 
the very fact that it does explode is presumptive evidence that reasona- 
ble care was not exercised in its management, sufficient to cast the bur- 
den of proof on the defendants. The monstrous injustice involved in 
the decision is at once seen when the consideration is taken into view 
that the owner of the vessel is not in the factory, and from the nature 
of the case cannot know how it exploded, except by getting his knowl- 
edge from the defendant or the defendant’s servants. As the circum- 
stances attending the explosion, from their very nature, cast a suspicion 
on the careful conduct of the servants of the defendant, it is reasonably 
incumbent on him to explain. Otherwise every vessel moored at the 
wharf of such a concern would have to keep an agent therein for the 
purpose of seeing that it was carefully managed, or else take the risk of 
having the vessel burned up through the negligence of those employed 
in its management, and without any right to indemnity. 


ResponpEat Superior: Liasitity or AGENT OR SERVANT TO THIRD 
Persons FoR NEGLIGENCE — DisTINCTION BETWEEN LiaBILiTy FoR Mis- 
FEASANCE AND NONFEASANCE.— The well-known rule of law is that a 
servant is not liable to a third person for acts of nonfeasance, that is to 


1 122N. Y. 118; s.c.19 Am. St. Rep. Rep. 287; reversing s. c. 55 N. ¥. 
475; 25 N. E. Rep. 259; 33 N. Y. St. Super, 385. 
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say, for failing to execute his master’s orders, or to discharge the duty 
which he owes his master; but that, if injury accrues to a third person 
through such failure of the servant, the master alone is answerable 
to the third person therefor. A correlative rule is that, for acts of 
affirmative or positive misfeasance, whereby the third person is 
injured, the servant may be liable to such third person, notwithstanding 
the fact that the master may also be liable. The master and ser- 
vant may both be liable as joint trespassers or joint tortfeasors. There 
is no difficulty in understanding this principle. The rule itself and the 
reasons which underlie it are perfectly obvious. The real difficulty 
consists in applying it,— in determining what acts of the servant are 
to be classed as misfeasance, and what as mere nonfeasance. The best 
discussion of this subject which we are now able to recall will be found 
in the opinionof Mr. Justice Sherwood in Steinhauser v. Spraul,! which 
was an action by a domestic servant against the wife of her employer 
for an injury alleged to have been received by the servant by the fact 
of being ordered to use a dangerous ladder. The plaintiff alleged that, 
at the time when the injury happened, the plaintiff was under the direc- 
tion and control of the defendant, ‘‘ the wife and agent of the said Irwin 
Spraul.’’ The question therefore was, whether a wife, in law the agent 
or servant of her husband, in ordering a person, who is in law also the 
servant of her husband, and not the servant of the wife, to use an 
implement which has been left in a dangerous condition through the 
negligence of the husband, is an act of misfeasance on the part of the 
wife, or a mere act of nonfeasance in executing her duty to her husband. 
Mr. Justice Sherwood, in the course of his very learned discussion of 
this question, concedes that ‘‘ there are cases where an order, when 
given by an agent, results in direct injury to a third person, and the 
agent there will be held liable to the person injured ;’’ ? but he con- 
cludes that the wife is not liable, because, being under the coercion of 
her husband she does not, as an ordinary agent might, act in an 
unfettered way. He says: ‘‘ And certainly the non-liability of the 
defendant wife ought to be determined to be the dominant principle in 
surroundings such as this record presents. Here defendant was en- 
vironed by the confines of a narrow and limited authority. She was 
‘ subdued to the very quality of her lord.’ She was the mouthpiece of 
her husband, as much so as if she had said: ‘ Anna, my husband says 
go up and get down the pigeons,’ in which case it would hardly be 
contended that defendant could have been held liable to an action.” ® 
These views do not stand as the opinion of the court. The case was 


} 127 Mo. 541. 2 Ibid., p. 558. 3 Ibid., p. 561. 
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reheard in banc, and of the seven judges, Robinson, J., alone concurred 
in them. The case was decided upon the ground that the plaintiff had 
taken the risk of a seen danger and patent defect. Barclay, J., con- 
curred, on the ground that the injury did not arise from a defect in the 
ladder, but only from the manner in which the plaintiff had seen fit to 


use it. Three of the judges,— Brace, C. J., and Gantt and Burgess, 
JJ.,— dissented. 


Haseas Corpus tn Cases or Mititary Custopy: Arrest or Retirep 
Army Orricers.— In a former number of this publication! we drew 
attention to the arrest of Captain Armes, a retired officer of the army, 
by an order of Lieutenant-General Schofield, Acting Secretary of War, 
and to his subsequent discharge by Judge Bradley, of the Supreme 
Court of the District of Columbia. We commented upon the severe 
language used by Judge Bradley in criticising the action of General 
Schofield,— language which, in our judgment, was not properly used 
with reference to that action, and was wholly inappropriate in a judicial 
decision where the sole question was that of power to order the arrest 
and confinement. We now have before us an opinion of the Court of 
Appeals of the District of Columbia delivered on the 6th of January, 
reversing the order of Judge Bradley, and remanding Captain Armes 
to the custody of the commander of the military barracks, in which his 
confinement, pending his trial by court-martial, had been ordered. 
The opinion of the Court of Appeals is written by Judge Morris, and is 
a very clear, and it would seem conclusive vindication of the power to 
detain a retired officer of the army in actual military arrest pending his 
trial before a court-martial on charges and specifications. The opinion 
is necessarily long, and we regret that we have not room to publish it 
in full. The learned judge rightly draws attention to the fact that no 
better illustration than the case before the court could be given of the 
reasons which may have actuated Congress in holding a retired officer 
of the army to be tried by court-martial for infractions of military law. 
He also makes it clear that the court can only deal with the question of 
the power of General Schofield, either in his character of Commanding 
General of the Army or of Acting Secretary of War, to order the arrest 
and confinement? of Captain Armes pending the preferring of charges 


1 28 Am. Law Rev. 883. “in a prison.”” We made this state- 
2 It will be recalled (28 Am. L. Rev. ment on the authority of severa! news- 
883), that we stated that Gen. Scho- paper reports of the matter. The 
field had incarcerated Capt. Armes vital error contained in that statement 
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and specifications against him, and his trial by court-martial, if a court- 
martial should be ordered ; and that the court issuing the habeas corpus 
had no power to deal with any question of harshness on the part of 
General Schofield in exercising the power in question; but that it was 
sufficient, for the purpose of the decision of the habeas corpus proceed- 
ing, that the power was a lawful power. But Judge Bradley having 
criticised the conduct of General Schofield in severe language, Judge 
Morris takes occasion to say: ‘‘ That because the military authorities in 
the present instance thought proper to insist on rigorous action towards 
the appellee, does not justify us in characterizing that action as either 
arbitrary or tyrannical. And certainly it does not justify us in applying 
to harshness or caprice the remedy of habeas corpus, where there is an 
unquestionable right of arrest and detention.’? The learned judge also 
uses this language : — 


But it is urged, in the next place, that the detention of the appellee without 
the existence of charges invalidated his arrest and confinement. If by this is 
meant that before an officer of the army of the United States can be placed 
under arrest and held for trial under the Articles of War, formal charges in 
writing, with specifications in due form, such as are set forth in the record of 
this case, must have been preferred against him, the position is not tenable for 
a moment. Lord Coke seems to have thought that, at the common law, indict- 
ment or information was necessary before there could be a lawful arrest. But 
that theory was repudiated long ago, in fact very soon after it was advanced; 
and it has long been the settled law, both of England and the United States, 
that indictment or information is never required in any case as a prerequisite 
to arrest and detention. Warrant is required in some cases, with affidavit or 
other testimony to support it, to justify an arrest; and in other cases, there 
may be an arrest without warrant. 

There is no reason to hold that it is different in the militarylaw. That law 
cannot be more jealous of the liberty of its officers than is the common law of 
the liberty of its citizens. The fact of the commission of apparent crime or 
offense is the primary ground for arrest in either system of jurisprudence. In 
either system an officer charged with the duty of making arrests has personal 
knowledge that an offense has been committed, he is entitled to arrest without 
warrant, or without the issue of formal order to that effect, as the case may be. 
The exigencies of the military service imperatively demand that, when an 
offense against the Articles of War has been committed in the presence of a 
commanding officer, he should have the right immediately to place the offender 
under arrest. Both the General Commanding the Army and the Secretary of 
War have that right; and whether the offense charged against the appellee be 


illustrates what we have often had Washington, which, of course, meant 
occasion to observe, the general un- officers’ quarters in such barracks. 
trustworthiness of newspaper reports This was imprisonment in a legal 


of judicial proceedings. He wascon- sense, but not of a harsh or degrading 
fined in the military barracks at kind. 
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regarded as having been committed in the presence of the General Commanding 
the army or of the Secretary of War, in both which capacities Gen. Schofield 
was acting at the time, it is clear that in either capacity he was entitled to order 
the offender under instantarrest. The offense was flagrant. Whatever reason 
the appellee may have had for thinking that he had justification or provocation 
for his conduct, his letter on its face was a direct personal insult to his com- 
manding officer, and a most grave offense against the military law, committed . 
in the actual presence and in the personal knowledge of that commanding 
officer; and to hold that that officer was not entitled, if he so thought proper, 
to take immediate cognizance of it by directing the arrest of the offender would 
be to nullify the Articles of War, to subvert the discipline of the army, and to 
destroy the efficiency of that body. If the honor of an officer on the retired 
list requires vindication, it does not seem to us that for that purpose he is 
entitled to insult his commanding officer with impunity, and to escape arrest 
therefor and be at large, until specific charges therefor have been formulated 
and served upon him. 

The provisions of Article 71 of the Articles of Warfully corroborate this 
view. That article provides that ‘‘ when an officer is put in arrest for the pur- 
pose of trial, the officer, by whose order he is arrested, shall see that a copy of 
the charges on which he is to be tried is served upon him within eight days 
after his arrest.”’ Now, if the charges have already been formulated and com- 
municated to him before his arrest, the service of a copy within eight days 
thereafter would be a work of most useless supererogation. 


IvpeRaTIVE Necessity oF Osservinc Rutes or Navication: ApDvIs- 
ABILITY OF INTERNATIONAL RuLEs.— The Circuit Court of Appeals, for 
the Ninth Circuit, in affirming the decision of the District Court in the 
case of Smith et al. v. Occidental & Oriental S. S. Co., involving dam- 
ages for loss of life by reason of a collision between the steamers 
Oceanic and City of Chester in Golden Gate Channel at the entrance to 
San Francisco Bay, occasioned by the negligence of both vessels in fail- 
ing to observe the rules of navigation, said: ‘‘ This case affords an 
opportunity which should not be lost, for emphasizing another important 
rule for preventing collisions, which must be observed by navigators. 
This is found in Article 21 of the International Rules above referred to, and 
Article 25 of the act of August 19, 1890,) which reads as follows: ‘In 
narrow channels every steam vessel shall, when it is safe and practicable, 
keep to that side of the fair-way or mid-channel which lies on the star- 
board side of such vessel.’ The statutes of California contain a similar 
provision, to which reference was made in the opinion of the District 
Judge. This rule was violated by the Oceanic in entering the Golden 
Gate on the occasion of the disaster involved in these suits, and the only 


1 1 Sup. R. S., second ed. 781-788. 
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excuse offered for taking the north side, is that it is customary for large 
vessels in entering to take the north side. We can not find in the testi- 
mony or argument of counsel, any attempt to give a reason for the 
alleged custom, and if it be true that there is such a custom, it is bad in 
principle and contrary to law, and the courts will not recognize it as 
affording any ground for exempting a vessel from liabilities incurred by 
disregarding the law.’’ 

This is but one of numerous instances where Courts of Admiralty 
have pointed out in umistakable terms the danger of violating rules of 
navigation and have repeatedly warned navigators that an infraction of 
these rules would be deemed prima facie evidence of negligence. But 
in spite of these judicial warnings and remonstrances, masters and 
pilots will insist on violating them, and collisions and consequent loss of 
life and property ensue. In the above case, it appeared that if both 
vessels had complied with the rule of the road, the regulation of Con- 
gress, and the law of the State, all of which required them in narrow 
channels to go to the right and keep to the right, there would have been 
no collision, and the terrible loss of life and property would have been 
averted. It is a well-settled rule of admiralty law respecting rules of 
navigation to prevent collisions, that they are promulgated not only to 
avoid collisions, but to avoid even a risk of collision. The rules them- 
selves are simple, plain and easily followed. The chief difficulty lies in 
the fact that they are not observed as scrupulously as they should be. 
The imperative necessity of a strict observance, in these days of con- 
stant travel and immense commercial dealings, is obvious. Of course, 
it is conceded that there may be exigencies when a literal observance of 
the rules would precipitate, instead of averting, a collision; but these 
cases are exceptions— and rare ones at that—and not the rule. In 
justice to the traveling public, obedience and care should be rigorously 
exacted, particularly so in this country, in view of the extreme difficulty 
of recovering damages from the owners of delinquent vessels because 
of the exemptions granted them by the Limited Liability Act of 1851, 
and its various amendments enlarging these exemptions. Perhaps, 
the imposition of a penalty, in case of a collision, on a master depart- 
ing from the rules, would have a salutary effect, and secure a 
more rigid obedience to the rules. Such a measure would not operate 
inequitably to the commanding officer, for provision could be made per- 
mitting him to show that the collision was not due to the violation of the 
rule; but the burden would be thrown on him to establish that fact. 
Thoroughly alive to the great importance of securing uniform rules on 


1 Citing The Victory, 68 Fed. Rep. 395; The Britannia, 153 U. S. 180. 
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the subject, to be followed by the maritime countries of the world, Con- 
gress, in 1888, created the International Marine Conference. Delegates 
from all the leading maritime countries attended the conference at 
Washington and adopted a set of rules! providing for the conduct and 
movement of vessels in order to prevent collisions at sea. These rules 
were reported by the delegates to their respective countries, and an 
understanding reached by the principal maritime powers that the Revised 
International Rules should go into effect on March 1, 1895. Owing to 
the subsequent refusal of Great Britain to agree to all of the rules as 
recommended, and a like action on the part of several other nations, the 
date of promulgation was postponed indefinitely. Meanwhile Congress 
has provided for the reconvening of the delegates of the United States 
to the International Marine Conference of 1889. The bill has passed 
both the Senate and House, and, it is confidently expected, will be 
signed by the President. The House Committee, among other things, 
reported as follows: ‘‘ This matter is a very important one, as the 
report of the conference which was adopted as above stated covered all 
the rules and regulations for the safety of lives and property carried by 
vessels navigating the high seas. There is no doubt but that the result 
of the work of the commission was a great advance over the rules now 
in force. Whatever amendments are now proposed should be submitted 
promptly to the able experts who were the delegates of the United 
States to the conference, and who are familiar with the work of the 
conference, and are able to give to Congress promptly reliable informa- 
tion upon any amendments which may be offered by any other govern- 
ment. Congress should respond quickly and intelligently to any pro- 
posed change in the rules of the conference, in order that the new rules 
may go into force as speedily as possible.’’ ? 


Snakes, Usep By A SNAKE-CHARMER IN Her EXuisitions, ARE InstRU- 
MENTS OF TRADE WITHIN THE MEANING OF. THE TariFF AcT.— Judge 
Lacombe, delivering the opinion of the Circuit Court of Appeals, Sec- 
ond Circuit, holds that snakes imported into this country by a snake- 
charmer, who brought them along with her and uses them only in her 
exhibitions, are ‘‘ instruments of trade,’’ within the meaning of the 
tariff act and, therefore, not subject to a duty of 20 per cent ad val- 
orem imposed on “ all other live animals not specially provided for.’’ 
There is no special provision in the tariff act for snakes. The learned 


1 26 Stat. L. 320. President has signed the bill referred 
2 Since the above was written, the to, and it is now the law. 
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judge says: *‘It is no doubt true that we usually associate the word 
‘instrument’ with inanimate objects, but that is no reason why the 
word, when used in the tariff act, should not be given its comprehen- 
sive meaning when there is nothing to indicate an intention to restrict 
such meaning. It is no more surprising to find live animals referred to 
in such a statute as ‘ instruments’ than it is to find them referred to as 
‘articles.’ This very tariff act of 1890 begins with the statement in 
its first section that on and after October 6, 1890, unless otherwise 
specially provided for in said act, ‘ there shall be levied, collected and 
paid upon allarticles imported from foreign countries and mentioned in 
the schedules herein contained, the rates of duty’ respectively pre- 
scribed ; and the schedules contained in the first section include horses, 
cattle, hogs, sheep, and live poultry.! 


Rattway NEGuLicence: Insurres From Fires — WHETHER THE Fact 
THAT A FrrRE HAS BEEN CoMMUNICATED BY A RatLway LOocoMOTIVE 138 
Prma Facre Eviwence or NEGuicence. — The decision of the Supreme 
Court of Indiana, rendered in 1886, in Pittsburgh &c. R. Co. v. Hixon,? 
is not a ‘* recent decision,’’ but it is sufficiently recent to deserve ani- 
madversion on the ground of carelessness and inadvertence. The court 
overruling their decision in the same case on a former appeal, but 
applying it for the purpose of the particular appeal, on the ground 
that it is the law of the case, — decide that the burning of adjacent 
property by sparks from a locomotive engine is not prima facie evi- 
' dence of negligence in the company and their servants having the 
management of the engine, rendering it incumbent upon the company 
to show that proper precautions had been taken to prevent the escape 
of sparks. The court erroneously suppose that, in deciding the con- 
trary on the former appeal, they fell into a blunder. On the contrary, 
they fell into a blunder on the second appeal ; and the blunder is all the 
worse from the fact that the court do not undertake to decide it on 
principle and reason, but undertake to decide it on authority. ‘‘ The 
American cases,’’ says Howk, J., in writing the opinion, ‘* except in 
those States where it is regulated by statute, seem generally to concur 
in holding that no such inference can arise from the fact alone that 
a fire is thus produced.’’* Exactly the reverse is the state of Ameri- 


1 United States v. Magnon, 71 Fed. 5 Pittsbugh &c. R. Co. v. Hixon, 
R. 2936. “ 79 Ind. 111. 
2 110 Ind. 225. 4 Ibid., 110 Ind., p. 238. 
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can authorities, as will be shown by the cases cited in the margin.! 
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In support of this dictum the court cites three cases, apparently with- 
out examining them, one of which is irrelevant, another of which is 
overruled by a higher court in the same State ; while the third is the over- 
ruling case which the court cites in coaild of its dictum, and which 


decides exactly the reverse.? 


1 International &c. R. Co. v. Tim- 
merman, 61 Tex. 660; Polhans v, At- 
chison &c. R. Co., 45 Mo. App. 153; 
Eddy v. Lafayette, 4 U. S. App. 247; 
s.c. 49 Fed. Rep. 807; Louisville &c. 
R. Co. v. Reese, 85 Ala. 497; 8. ¢.5 
South Rep. 283; 7 Am. St. Rep. 66; 
Galveston &c. R. Co. v. Horne, 69 
Tex. 643; s. c., 9 8S. W. Rep. 440; 
Tilley v. St. Louis &c. R. Co., 49 Ark. 
535; 8. c. 6 S. W. Rep. 8; Missouri 
&c. R. Co. v. Goode (Tex. Civ. App.), 
26S. W. Rep. 441; Galveston &c. R. 
Co. v. Rheiner (Tex. Civ. App.), 25 
S. W. Rep. 971; Galveston &c. R. 
Co. v» Dolores Land &c. Co. (Tex. 
Civ. App.), 26S. W. Rep. 79; Kelsey 
». Chicago &c. R. Co., 1S. D. 80; 
s.c.43 Am. & Eng. R. Cas. 43; 8. c. 
45 N. W. Rep. 204; White v. Chicago 
&c. R. Co., 1S. D. 326; 8. c. 47 N. W. 
Rep. 146; 9 L. R. A. 324; 45 Am. & 


Eng. R. Cas.565; Daly v. Chicago &c. R. 


Co., 43 Minn. 517; 8. c. 45 N. W. Rep. 
611; Koontz v. Oregon R. & Nav. Co., 
20 Or. 3; s. c. 48 Am. & Eng. R. Cas. 
11; 23 Pac. Rep. 820; Eagle v. Chicago 
&c. R. Co., 77 Iowa, 661, 666; 8. c. 37 
N. W. Rep. 6; 42 N. W. Rep. 512; 
Miller v. St. Louis &c. R. Co., 90 Mo. 
389; Union Pac. R. Co. v. Keller, 36 
Neb. 189; 8. c. 54 N. W. Rep. 420; East 
Tennessee &c. R. Co. v. Hesers, 90 Ga. 
11; s.c. 15 8. E. Rep. 828; East Ten- 
nessee &c. R. Co. v. Hall, 90 Ga. 17; 
s.c. 168. E. Rep. 91; Simpson v. East 
Tennessee &c. R. Co., 5 Lea (Tenn.), 
456; Seska v. Chicago &c. R. Co., 77 
Iowa, 187; s.c. 41 N. W. Rep. 596; 
Gulf &c. R. Co. v. Benson, 69 Tex. 
407; s.c.5S. W. Rep. 822; 5 Am. St. 


Rep. 74; Missouri Pac. R. Co. v. Bart- 
lett, 69 Tex. 79; s. c. 6 S. W. Rep. 
549; Atchison &c. R. Co. v. Gibson, 
42 Kan. 34; s. c. 21 Pac. Rep. 788; 
Cronk v. Chicago &c. R. Co., 3 S. D. 
93; 8. c. 52 N. W. Rep. 420; Fort Scott 
&c. R. Co. v. Carracker, 46 Kan. 511; 
8. c. 26 Pac. Rep. 1027; Logan v. 
Wabash &c. R. Co., 48 Mo. App. 71; 
Hoover v. Missouri Pac. R. Co., 115 
Mo. 77; 8. c. 16S. W. Rep. 480; Bier- 
ing v. Gulf &c. R. Co., 79 Tex. 584; 
s.c. 158. W. Rep. 576. Contra, Fort 
Worth &c. R. Co. v. Tomlinson (Tex. 
App.), 16S. W. Rep. 866. 

2 These cases were Terry v. New 
York Cent. R. Co., 22 Barb. (N. Y.) 
574, which was an action against a 
railway company for damages for kill- 
ing a horse, and which was, of course, 
irrelevant. The other was Rood v. 
New York &c. R. Co., 18 Barb. (N. Y.) 
1880, decided in 1854. This case sup- 
ports the above dictum of the Indiana 
court; but unfortunately it was a de- 
cision of the Supreme Court of New 
York, which is an intermediate court, 
and was overruled by the Court of Ap- 
peals of the same State in Field v. 
New York Cent. R. Co., 82 N. Y. 339; 
(affirming s.c. 29 Barb. (N. Y.) 176, 
the case which the Indiana court cite 
in support of their dictum). The syl- 
labus of this case is: ‘“‘ Where it is 
shown that engines, properly con- 
structed and in good order, will not 
scatter coals upon the track, and a fire 
is traced to such cause, the burden of 
disproving negligence is cast upon the 
defendant.” It is true that one of 
the judges, in writing a separate opin- 
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Corporations: Uttra Vrires: NationaL Banks no Power To Pro- 
cuRE APPLICATIONS FOR InsuRANCE.— The Supreme Judicial Court of 
Massachusetts has generally upheld the so-called doctrine of ultra vires 
with the same strictness that characterizes the English decisions relating 
to the powers of companies. A recent illustration of this statement is 
found in the case of Dresser v. Trader’s National Bank,! where the 
court held, construing the applicatory Federal statute? which empowers 
national banks to make contracts and to exercise all powers necessary 
to carry on the banking business,—that an agreement by a national 
bank to procure applications for insurance provided the person with 
whom the agreement is made will procure for it a customer, is ultra 
vires in the sense that no action can be maintained for a breach of such 
a contract. 


ConsTITuTIONAL Law: LEGISLATIVE PROHIBITION OF SCANDALOUS 


Pusuications. — The Legislature of Kansas passed, in 1891, a statute, 
prohibiting, under a penalty, the issuing of publications containing 


ion in this last case, said: ‘‘ Our rule 
holds that, the use of locomotive en- 
gines in the business of railroads 
being lawful, no presumption of neg- 
ligence arises from the mere fact that 
fire has been communicated by them.” 
Field v. New York Cent. R. Co., 32 N. 


Y. 339, 350, separate opinion by Davis, * 


J.; citing Rood v. New York &c. R. Co., 
supra, and Sheldon v. Hudson River 
R. Co., 14 N. Y. 218. It is to be ob- 
served that no such question was in- 
volved in the case of Sheldon v. Hudson 
River R. Co., supra. There is, indeed, 
a subsequent holding in New York to 
the effect that the fact that property in 
the vicinity of a railroad is consumed 
by fire, originating from sparks emit- 
ted by a passing locomotive does not 
necessarily imply that the railroad 
company has been guilty of negligence. 
Collins v. New York &c. R. Co., 5 
Hun (N. Y.), 503; s. c. affirmed with- 
out an opinion, 71 N. Y. 609. In Mc- 
Caig v. Erie R. Co., 8 Hun (N. Y.), 599, 
the same doctrine is reaffirmed with 


the qualification that it does not ap- 
ply where the emission of the sparks 
is unusual in degree or character, or 
where they are of extraordinary size, 
such as would not be emitted from 
perfectly constructed locomotives. A 
decision of the Supreme Court of 
Pennsylvania has been quoted to the 
same effect, and perhaps that is what 
it decided; but the decision is of little 
value, owing to the fact that the court, 
assuming the province of the jury, de- 
cide the question on the whole evi- 
dence, that given for the defendant as 
well as that given for the plaintiff. If 
the court had decided that proof of 
the mere fact that buildings were 
ignited by sparks from a passing loco- 
motive was not evidence of negligence, 
and had stopped there, the decision 
would be of some value of authority; 
but the court balanced the evidence 
and sat as a jury, instead of exercising 
the proper office of an appellate court. 

1 42 N. E. Rep. 567. 

2 Rev. Stat. U. S., § 5136, cls. 3, 7. 
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scandalous and obscene matters. In re Banks.! The Supreme Court 
of Kansas holds that this statute is not unconstitutional, and that, in 
order that a publication may fall within the prohibition of the act, 
it is not necessary that more than one-half its columns, or any definite 
number of them, be filled with items condemned by the statute; but 
it is sufficient that such items are a prominent feature and especially 
characteristic of the publication. 


ParTNERSHIP: RETIRING PaRTNER — SELLING THE GooD-wILL — 
Customers oF THE Firm.— The protection of that 
unsubstantial and yet very important species of commercial property 
known as good-will has always been a favorite object of English courts ; 
but we recall no decision which has gone further in that direction than 
the recent decision of the House of Lords in the case of Trego v. 
Hunt.2 Their Lordships held, according to the syllabus, as follows: 
When the good-will of a business is sold the vender does not, by reason 
of that sale only, in the absence of any covenant, impose upon himself 
any obligation not to carry on a competing business. But as the con- 
nection formed with customers constitutes the good-will of a business, 
aman who has parted with the good-will, must not avail himself of 
his special knowledge of the old customers to attract them to his com- 
peting business. The appellant and the respondent carried on a 
business in partnership on the terms that, on the expiration of the part- 
nership by the effluxion of time, the good-will of the business should 
belong to the appellant. Held (reversing the judgment of the court 
below) ® that the appellants were entitled to an injunction restraining the 
respondent from canvassing in any way, by himself or his agents, any 
person who had been, prior to the dissolution of the partnership, a 
customer of the firm, with a view of inducing-such person to deal with 
him after such dissolution.’? It should be added that Mr. Justice 
Stirling, who decided the case in the first instance, and the Court of 
Appeal were governed in their determination by the question of 
the previous decision of the Court of Appeal in the case of Pierson 
v. Pierson,* where it was held that, although the good-will of the 
business belongs to one of the partners, it is lawful for the other, on 


1 42 Pac. Rep. 694. reported in 72 Law Times Reports, 269, 
273 Law Times Reports, 514. See officially [1895], 1 Ch. 462. 

also our department of “Notes” in 427 Ch. Div. 145; s. cc. 51 L. T. 
the present number. Rep. 8ll. 

’ The case in the court below is 
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the determination of the partnership, to canvass the customers of the 
late firm. Their Lordships conceded that, consistently with that 
decision, it would have been impossible for Mr. Justice Stirling, or for 
the Court of Appeal, to grant an injunction in the present case; but as 
the House of Lords was not bound by that decision, the question lay 
open to their Lordships for a reconsideration of it upon principle; and 
they accordingly reconsidered it, apparently with care and attention, 
and overruled the decision just referred to. In so doing, they reaffirmed 
a decision rendered by that eminent equity judge, Lord Romilly, M. R.! 


CrminaL ProcepuRE: Power or ProsecuTinc ATTORNEY To ENTER 
A Prosequr WirHout Consent oF THE Court.— In three recent 
cases ? the Supreme Court of Louisiana have lately held, after an 
extensive review of judicial authorities, that the State’s attorney has no 
power to enter a nolle prosequi in a criminal case, without the consent 
of the court, after verdict and before judgment. Our learned contem- 
porary, the National Corporation Reporter, approves this decision and 
gives an excellent certificate of character to Judge Moise, who refused to 
accede this power to the State’s attorney. Doubtless what is said in 
favor of the character of Judge Moise is well said; but it nevertheless 
seems that the weight of judicial authority is, and always has been, 
to the effect that the power to enter a nolle prosequi in a criminal case is 
an absolute power in the prosecuting officer of the Crown and of the 
State before the commencement of trial; that it is suspended during 
the trial; but that it revives after verdict and until sentence. It may 
interest our learned friend of the National Corporation Reporter to 
know that Dr. Joel Prentiss Bishop, certainly the greatest living master 
of criminal law, gave an opinion in opposition to the ruling of Judge 
Moise, which opinion was probably not even read by the Supreme Court 
of Louisiana. At least we have seen a letter of Dr. Bishop stating his 
belief that it was not read. 


‘Corporation: PayMENT or INTEREST ON SHARES — PAYMENT oF In- 
TEREST ON Sums Parp IN BY SHAREHOLDERS IN ADVANCE or CaLis.— In 
Lock v. Queensland Investment &c. Co.,* it is held by the English Court 


1 Labouchere v. Dawson, L. R.13 State v. Moise, Judge, 18 S. Rep. 956; 
E. Q. 822; 8. c. 25 L. T. Rep. 894. State v. Moise, 18 8. Rep. 948. 
2 State v. Clock, 18 S. Rep. 942; 3 73 Law Times Rep. 720. 
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of Appeal, affirming a decision of Stirling, J.,! that payment out of the 
capital of a limited company of interest on sums paid up on shares in 
advance of calls is not equivalent to a return of capital to the share- 
holders; and therefore a provision in the articles of association of the 
company authorizing such a payment is not ultra vires, but the pay- 
ment can be legally made. Lord Justice Lindley, who writes the 
opinion of the court, makes it clear that the transaction here stated is 
not a payment of interest on shares, but is merely the payment of in- 
terest on share capital paid in in advance of the proper time of payment, 
which interest ceases when the proper time of payment arrives. In 
other words, it is merely the payment of a premium in the form of 
interest, to induce shareholders to pay in their share capital promptly. 
In so holding, the court follow an Irish case,” and distinguished two im- 
portant English cases. § 


Fravup AnD Decert: LiaBiLity ror IssurnG FRAUDULENT PRrosPECTUS 
INDUCING THE PurcHASE oF WoRTHLESS SHARES.— In Andrews v. Mock- 
ford, the English Court of Appeals have rendered a decision in line 
with previous holdings in that country, to the general effect that where 
men, by a publication in whatever form, turn loose a lie to deceive 
whomsoever it may catch, and entrap him into investing his money 
in a bogus or fraudulent scheme, and he is so entrapped, he will have 
an action against them for damages for the deceit. In that particular 
case, the promoters of a company issued prospectuses to the public, 
and sent a copy to the plaintiff amongst others. The company was a 
sham and the prospectus fraudulent. The plaintiff read the prospectus, 
but did not apply for shares. Afterwards the defendants caused to be 
published in a financial newspaper a telegram concerning the company 
which to their knowledge was false. The plaintiff, on reading the tele- 
gram, purchased shares in the company in the market, and thereby 
suffered damage which he sought to recover from the defendants. At 
the trial the jury found (inter alia) that one of the objects which the 
defendants had in view, both when issuing the prospectus and when 
publishing the telegram, was to induce the plaintfff as one of the public 
to purchase shares in the company in the market. Upon an application 


173 Law Times Rep. 708. Ooregum Gold Mining Company Lim- 
2 Dale v. Martin, L. R. Ir. Ch. ited v. Roper, 66 L. T. Rep. 427 (1892), 
498; s. c. affirmed, 11 Jd. 371. A.C 125. 
8 Trevor v. Whitworth, 57 L. T. 4 73 Law Times Rep. 726. 
Rep. 457; 12 App. Cas. 409, and The 
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by the defendant for judgment, the court held that there was evidence 
on which the jury might reasonably come to the conclusion that the 
function of the prospectus was not exhausted upon the allotment of the 
shares, and that there had been one continuous fraud, commencing with 
the prospectus and culminating in the publication of the telegram, 
practiced by the defendants upon the plaintiff with the object of induc- 
ing him to purchase shares in the company in the market, and that, the 
plaintiff having suffered damage in consequence of having been thereby 


induced to purchase shares in the company in the market, was entitled 
to judgment 


Conriict or Laws: Exrra-TerrrrortaL Force or aN AGREEMENT 
to Make A Wi.t.— The decision of the Supreme Judicial Court of 
Massachusetts in the case of Emery v. Burbank,' is to the effect that 
where a person makes, in another State, an oral agreement to make a 
will in favor of another person, in consideration of such other person 
supporting her during the remainder of her life, such agreement, 
although it may be valid in the State where it is made, cannot be enforced 
in Massachusetts, if the obligor comes into that State and dies there, 
in the face of a statute of that State requiring such agreements to be in 
writing. The court, in its opinion delivered by Mr. Justice Holmes, 
proceed on the refined distinction which the courts have often raised in 
other applications of the statute of frauds, between the case where the 
statute merely operates as a rule of evidence by which a contract is to 
be proved, and the case where it operates upon the validity of the con- 
tract itself, and renders it void unless made in conformity with its 
requirements; and the court hold that the statute, reading as it does, 
that ‘‘no agreement * * * shall be binding,’’ unless such agree- 
ment is in writing, is a statute of the latter class. The court regard the 
statute as embodying a rule of public policy, designed to prevent fraud 
and perjury, and they say: — 


If the policy of Massachusetts makes void an oral contract of this sort 
made within the State, the same policy forbids that Massachusetts testators 
should be sued here upon such contract without written evidence, wherever it 
is made. 


The court in another place say: ‘‘ A contract valid where it is made 
is valid everywhere, but it may not be enforceable everywhere.”’ 

A valid contract that cannot be judicially enforced is certainly a 
judicial solecism; and it is not surprising that such refinements in the 


1 39 N. E. Rep. 1026. 
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reasoning of judges lead so often to injustice and divoree law and 
honesty from eachother. The true reason of the Massachusetts rule is 
given in the preceding quotation, that it is contrary to the public policy 
of that State to allow post mortem devolutions of the title to property to 
take place on parol evidence of agreements, no matter where made. 
The statute is a very important and beneficial one, and the rule which it 
embodies ought to be the rule everywhere. 


NationaL Bangs: Criinat or Orricers Unper State 
SratuTE FOR Recetvinc Deposirs Wuite Inso_tvent.—In State v. 
Fields,1 the Supreme Court of Iowa uphold the validity of a statute of 
that State, making it a felony for any officer of a bank to receive 
deposits with knowledge that the bank is insolvent, in its application to 
officers of national, as well as other banks. The reasoning of the court 
briefly is that the national banking law is silent upon the subject; that 
there is nothing in the State statute which in any way interferes with 
the duties of the officers of a national bank under the Federal statute ; 
but that the State statute is a necessary police regulation, enacted to 
prevent the inhabitants of the State from being cheated and defrauded. 
The court also draw attention to the fact that the business to which the 
statute is applicatory is merely a private business. While the decision 
can not be said to be free from doubt, yet it would seem that it ought 
to be upheld. Of course, a State statute which should, to any sub- 
stantial degree, interfere with a national banking institution, in so far 
as it is an agency of the government of the United States, or which 
should in any way contravene a provision of the National Banking Act, 
would be void. 


ExpELLinc Passencers From Street Cars: Mistakinc Heart Di1s- 
EASE FOR DrunkENNESS.— In the case of Briggs v. Minneapolis &c. R. 
Co.,? a passenger, rightfully on board astreet car, was attacked with a 
fainting spell, produced by disease of the heart, which the driver of the 
car mistook for drunkenness. The driver thereupon rudely and roughly 
removed him from the car and placed him on the sidewalk, where he 
soon after died. There was nothing to show that it was not the heart 
disease that produced his death, or that the death was in any manner 
produced or hastened by the wrongful act of the driver. In an action 
brought to recover damages because of his death, it was held that there 


1 62 N. W. Rep. 653. 2 52 Minn. 36; s. c. 15 N. W. Rep. 1019. 
VOL. XxX. 20 
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could be no recovery; though plainly if he had lived he would have had 
aright of action for the assault. In another case! the street railway 
company did not escape so easily. The passenger, after having ridden 
a considerable distance in an orderly manner, was stricken with apoplexy, 
and the driver, supposing him to be drunk, put him off the car, and 
abandoned him ina helpless condition on the street on a raw and driz- 
zling day, and made no effort to procure any attention for him. It was 


held that the company was liable for the damages resulting to him from 
such maltreatment. 


Forcery: Acent Sicntne Witnout Autuority.—In State v. Tay- 
lor? the Supreme Court of Louisiana hold that a man is not guilty of 
forgery who, without any authority so to do, merely signs the name of 
another to a written instrument, by himself as the pretended agent or 
attorney of that other. The reasoning of the court is that forgery con- 
sists of an attempt fraudulently to imitate a genuine instrument; but 
that the person who signs the name of another as his agent but without 
his authority, and so expresses his character on the instrument, is 
guilty of another species of falsehood, that of warranting himself to be 


the agent of the principal for whom he signs when no such agency 
exists. 


ConstiTuTionaAL Law: Invatipiry or A State Statute Imposine a 
License Tax Upon tHe Owners or Patent Ricuts.— In the case of 
the Commonwealth v. Petty,’ the Court of Appeals of Kentucky hold 
that a State statute prohibiting the owner of a patent right from selling 
the right to use the same within any stated territory of the State, with- 
out first procuring a license so to do from an officer of the State, and 
paying a license tax to the State, is in conflict with that provision of 
the constitution of the United States 4 which confers upon Congress the 
power to promote the progress of science by securing to inventors the 
exclusive right to use their discoveries. The court proceed upon the 
view of Marshall’s celebrated dictum that the power to tax is the power 
to destroy ; and they say that if the State can be permitted to impose 
such a tax at all, it might make the tax so large as to deprive the in- 
ventor of the exclusive right to use and enjoy his invention. We con- 


1 Conolly v. Crescent City R. Co., 3 29 S. W. Rep. 291. 
41 La. An.; 8.c. 6 South Rep. 526. 4 Const. U. S. Art. 1, § 8. 
2 16 South. Rep. 190. 
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fess to having had an impression, before seeing this case, that the law 
was the other way. As this case is decided in favor of a right claimed 
under the constitution of the United States, it cannot go to the Supreme 
Court of the United States for a final settlement of the question. 


NEGLIGENCE: DeFrEeNnsE THAT THE Person INJURED was ENGAGED IN 
Viotatinc THE Law —Necucent.y SuooTinc A Man who 1s SHoot- 
ING ON SuNDAY IN VioLation or Law.— There are a good many hold- 
ings to the effect that where one person, through negligence, injures 
another, it will be no defense to an action brought to recover damages 
for the injury, that the person injured was, at the time when he received 
the injury, engaged in violating the law in some collateral way, which 
did not specially relate to the fact of the injury.!_ The Supreme Court 
of Iowa, in the case of Gross v. Miller,? have recently held, in an 
opinion by Kinne, J., which cites a good many cases on the subject, 
that it is no defense to an action for negligent shooting that at the time 
of the injury plaintiff and defendant were unlawfully engaged in shooting 
on the Sabbath. There is a well-known difference of opinion among 
the courts upon the question whether a person who is injured through 
a defect in a highway, while traveling on Sunday in violation of a 


public statute, can recover damages from the town for the injury.® 


Cottisons AT Sea: NON-LIABILITY OF SHIP-OWNER FOR NEGLIGENCE 
or Computsory Pitot.— The settled doctrine that the owner of a 
vessel is not liable for damages happening from a collision brought about 
by the negligence of the pilot, whom the master of the vessel is obliged by 
law to take on board, and to whom he is obliged by law to commit the 
course of the vessel,‘ was lately reaffirmed and applied in the English 
Court of Appeal in The Charlton,5 where the court hold that the rela- 
tion of master and servant does not, in such a case, subsist between 
the owner of the vessel and the pilot, so as to render the master liable 
for damages for a collision while the vessel was in his charge. 


1 2 Thomp. Neg., p. 1093. Nav. Co. v. British &c. Nav. Co., L. R. 
261 N. W. Rep. 385. 3 Exch. 330, and 4 Exch. 238; s.c. 20 
3 2 Thomp. Neg., Ist. ed., p. 1093, L. T. Rep. 581; 3 Mar. Law Cas. (0. 
et seq. 8.) 237. 
* The Annapolis, 1 Lush. 295; The 5 73 L. T. Rep. 49. 
Maria, 1 W. Rob. 106; General Steam 
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Accrvent InsurANcE: Deata ConsEQUENCE OF VOLUNTARILY ENGAG- 
In A Figut Hetp To Be Dears By Accrwent.’’ — In Lovelace v. 
Travelers’ Protective Association,' the Supreme Court of Missouri hold 
that a clause in a policy of accident insurance providing that ‘* four thou- 
sand dollars shall be paid in case of death by accident’’ is applicable 
to the case where the insured meets his death in consequence of volun- 
tarily engaging in a fight. The court reason, and support its reasoning 
by a collection of authority, in its opinion by Barclay, J., that, in 
determining the meaning of the word ‘“ accident,’’ as used in such a 
contract, the natural and reasonable import of the word, when read in 
connection with the rest of the contract, should prevail. 


Power or A Corporation TO Execute A Deep AFTER THE ExptRa- 
tion or Irs CHarter.—In Bradley v. Reppell,? the Supreme Court of 
Missouri, in an opinion written by Mr. Chief Justice Brace, had occa- 
sion to consider this question,— holding that, after the expiration of 
the charter of a corporation, it has no power to make a contract of any 
kind, unless its corporate powers are continued for that purpose by 
the legislature, and this although its dissolution has not been judicially 
declared, Judge Thompson having, in his work on Corporations,* stated 
this to be the general doctrine, citing several authorities, but having also 
stated that the doctrine in Missouri was to the contrary, citing a single 
case,* Chief Justice Brace takes him to task for the statement and points 
out that it was due to an erroneous dictum in an opinion of the St. Louis 
Court of Appeals, written by Judge Thompson himself; and that 
although the Supreme Court of Missouri approved and adopted the 
opinion, they did not thereby adopt the erroneous dictum. Judge 
Thompson is glad to have his errors corrected, whether committed in 
his work as a judge or as an author; and he thanks Chief Justice Brace 
for the ad captandum argument against Judge Thompson, which he has 
seen fit to inject into his opinion. If, in what Judge Thompson trusts 
will be a long judicial career still in store for Chief Justice Brace, the 
latter should ever fall into an error and find it carefully corrected in the 
** Notes of Recent Decisions ’’ of the American Law Review, no doubt 
he will experience equal enjoyment at finding himself publicly set right. 
But the chief subject of congratulation is that the Supreme Court of 
Missouri is now right upon this question. ‘‘ All’s well that ends well.” 


1 28 S. W. Rep. 877. 4 St. Louis Gas Light Company »v. 
2 32 S. W. Rep. 645. St. Louis, 84 Mo. 202; affirming s. c. 
3 1 Thomp. Corp., § 530. 11 Mo. App. 55. 
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Necucence: Computsory To Prer Turover 
NEGLIGENCE OF Pitot.— The decision of Hon. Wm. G. Choate, referee 
in the case of Homer Ramsdell Transp. Co. v. Compagnie Générale 
Transatluntique, published in a recent number of the New York Law 
Journal,’ is an important contribution on the subject of the liabilty 
of a ship-owner at common law for the negligence of a pilot, whom he is 
compelled by law to employ in order to conduct his vessel out of a port. 
As the damage was to a pier which was a part of the land, the case was 
outside the jurisdiction of a court of admiralty, and the action was 
accordingly a common law action in the Circuit Court of the United 
States. The learned referee holds, following a number of English 
decisions,? that, independently of any statutory exemption, a ship- 
owner who is compelled by the law of the port to employ such a pilot 
as may be detailed for that purpose to conduct his ship in or out of 
port, is not liable for damages for an injury that may be done by the 
negligence of the pilot, unless the master of the ship or the crew 
co-operate therein. The obvious reason is that a pilot imposed upon a 


ship-owner by compulsion or law, is not his servant, because not under 
his command. 


New Trrats: NumBer or New Triats APPEALED FROM ORDER 
GrantiInGc New Triats ExpressinG Reasons OF THE JUDGE FOR GRANT- 
1nG 1T.— The decision of one of the departments of the Supreme Court of 
Missouri, in the case of Millar v. Madison Car Co.,° if allowed to stand 
is likely to complicate and embarrass appellate procedure in that State. 
The decision is rendered under the following statute: ‘‘ Only one 
new trial shall be allowed to either party, except, first, where the triers 
of fact shall have erred in matter of law; second, when the jury shall 
be guilty of misbehavior; and every order allowing a new trial shall 
specify of record the ground or grounds of which said new trial is 
granted.’’4 The case wasa suit for personal injuries. Upon the trial 
the jury found a verdict for the defendant. A new trial was granted 
plaintiff on the ground of error in instructing the jury. The order of 


1 63 Fed. Rep. 845. ton, 258; Attorney-General v. Case, 3 
2 The principal English cases are Price; The Annapolis, Lush. 312; Ca- 

the following: The Maria, 1 W. Rob.,. ruthers v. Sydebotham, 4 M. & S. 77; 

102; The Protector, 1 W. Rob. 54; The The Halley, L. R. 2 Ad. & Ec., 3S. C. 

Agricola, 2 W. Rob. 19; The Neptune L. R.2P.C. 201. 

2d, 1 Dods. 467; The Christiana, 7 3 31S. W. Rep. 574. 

Moore P. C. C., 171; The Geraloms, 3 4 Rev. Stat. Mo., 1889, § 2241. 

Hagg. 169; Bennett v. Morta, 7 Taun- 
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the lower court, granting the new trial, states that the motion therefor 
is ‘‘sustained for the reason that there was error, prejudicial to the 
plaintiff, in giving instructions Nos. 5 and 6, in the form in which they 
were asked and given, —these should have been modified or not given 
at all, —and for the reason that instruction No. 9 should not have been 
given.’’’ On appeal from this order setting aside the verdict and grant- 
ing the new trial, the second division of the Supreme Court! found that 
there was no error in the instructions mentioned, and that, therefore, the 
trial court erred in granting a new. trial on that ground, and that, since 
the court had specified the grounds of its ruling, the Supreme Court 
would look no further to see whether the new trial was not in fact prop- 
erly granted, because of other errors, than those specified in the order; 
but, as to everything beyond the specific grounds set forth, would ‘‘ pro- 
ceed upon the salutary presumption indulged in favor of the correctness 
of the rulings of the Circuit Court, that, as the trial court had under 
consideration ten different grounds for a new trial, and adjudged, in 
effect, that none of these were sufficient save those which it sustained, 
and which, as required by statute, it entered upon the record, the 
Supreme Court, indulging the presumption, must hold that there is, 
prima facie, no ground for disturbing the verdict of the jury except 
those specified in the order granting the new trial, and that, as to the 
other grounds, the burden is shifted to the respondent, to show that the 
ruling of the trial court, in granting the new trial, was right.”’ 

As we understand this and previous decisions of the same court, the 
court have adopted the rule in such cases, of splitting up the question 
upon a theory analogous to that of the burden of proof,— by holding 
that on such an appeal the presumption is in favor of the correct action 
of the trial court in granting the new trial, but only for the reasons 
given by the judge in so granting it; so that, primarily, there is a 
burden upon the appellant of overthrowing those reasons; which when 
done, there is a burden cast upon the respondent of showing that there 
are other good reasons furnished by the record for upholding the action of 
the trial court in granting the new trial. This seems to be a refinement 
not favorable to the best administration of justice. It would seem that 
on such an appeal, as on every appeal or writ of error, the propriety of 
the order or judgment appealed from should be tested and judged of 
by the whole record, and that the burden ought to be upon the appel- 
lant throughout, of overthrowing the action of the trial court, and 
that there ought to be correspondingly a general burden on the 
respondent of sustaining it. The Supreme Court of Missouri seem 


1 Opinion by Gantt, P. J. 
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to have converted this peculiar kind of statutory appeal into an 
appeal from the reasons given by the trial judge, instead of an 
appeal from the order made by him. Beyond all question, the gen- 
eral, if not universal rule of appellate procedure, is that the reasons 
given by the court from whose judgment an appeal or writ of error is 
prosecuted are matters with which the appellate tribunal has nothing to 
do. The statute, above quoted, has really made no innovation on this 
rule Notwithstanding the statute, the appeal is still an appeal from 
the order, and not an appeal from the reasons given by the judge 
for making the order; and this being so, the question arising on 
the appeal must be whether the order is proper and valid, and not 
whether valid reasons were given for it. The object of the statute was 
to reach an abuse, which had previously existed, of judges setting aside 
verdicts and granting new trials without adequate grounds, because of 
their dissatisfaction with verdicts ; and the statute sought to attain this 
object by compelling the judges to state upon their records their rea- 
sons for their actions. It does not seem to have been intended to 
change any rule of appellate procedure. Especially it does not seem to 
have been intended to convert an appeal from an order granting a new 
trial into an appeal from the reasons given for making the order. We 
do not understand how the appellant is to assign errors on the record, 
under the very peculiar rule of the Supreme Court of Missouri. Is he 


merely to assign that the court below erred in the reasons given for 
granting the new trial? Or that it erred in granting the new trial for 
the reason given? Or merely that it erred in granting the new trial? 
We throw these queries out to show the embarrassment and incongruity 
of the rule of procedure adopted by the Supreme Court of Missouri. 


Pusiic Orricers: TO Persons FoR THEIR NEGLI- 
crence.—In the case of Brabant v. King,! the judicial committee of 
the English Privy Council affirm the doctrine that the rule which ex- 
onerates public officers from personal liability for injuries to third 
persons, done in the discharge of the duties of their offices, in conse- 
quence of their mere nonfeasance, has no application to a case in which 
the officer charged with nonfeasance is under an obligation to an individ- 
ual member of the public to perform the duty which he has neglected 
to the prejudice of the latter, in consideration of being remunerated by 
the latter for its performance. In the particular case a judgment was 


1 72 L. T. Rep. 785. 
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reversed which denied a recovery against the keeper of a government 
storehouse for injuries to goods through a defect in the house. Our 
readers will recall that the principle is constantly put in force in respect 
of such officers as sheriffs, constables, recorders of deeds, and the like, 
who, under compulsion of law, undertake the discharge of certain 
duties in behalf of, and upon the request of private individuals, for 
fees paid or to be paid by the latter. The distinction lies between 
duties performed for the public and those performed for individuals. 
In the former case there is no liability to individuals, because the duty 
in respect of which the public officer has failed was not owing to indi- 
viduals; in the latter case there is a liability, because the duty was 
undertaken for the person damaged by its non-performance, or by its 
imperfect performance.! 


1 See, for illustration, 2 Thomp. Neg. (Ist ed.), p. 825. 
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THE OPINION OF THE ATTORNEY-GENERAL AS TO THE LIABILITY 
OF THE UNION PACIFIC AND CENTRAL PACIFIC DIRECTORS.! 


To the Editors of the American Law Review: 


There are one or two propositions advanced in the published opinion of the 
Attorney-General relating to the liability of the directors of the Pacific Rail- 
roads which I think are open to the most serious criticism. 

The first question relates to the rights of the government as to stock 
“unlawfully issued.”” The word *“ unlawful ”’ is indefinite in this connection, 
but I assume that by it is meant a stock issue without value; and as to that the 
Attorney-General says, ** the United States as a creditor have no rights.”’ This 
is new law to me. Since the case of Sagory v. Dubois,? the law has been 
that corporate creditors could compel the persons receiving such stock to pay 
the face value thereof. In Scoville v. Thayer,’ the Supreme Court of the United 
States say that such a stock issue is fraud in law, and corporate creditors may 
intervene and compel the stockholders to pay their stock infull. I have never 
seen or heard that doctrine questioned in a State or Federal court in this 
country; and I believe it to be the law now in England. 

It is true that the question is limited to the remedy against the “ officers and 
directors ;’? but even in that case no reason is perceived, on principle, why the 
creditor would not have his remedy against such officers and directors for their 
fraudulent or ultra vires act in frittering away the property of the corporation. 

In this particular case, however, I believe that the directors, either directly 
or indirectly, got the stock for themselves. Of course, in that event, they are 
liable, as hereinabove stated. 

The answer to the second question as given by the Attorney-General is not 
the law and never was the law in this country. Directors cannot make con- 
tracts with themselves or with persons representing them, to their own profit, 
even though such contracts “‘were knowingly authorized or ratified by a 
majority of the directors having no interest therein.’”? I understand the law 
to be that a single stockholder can set such contracts aside and have the profits 
turned into the corporate treasury. 

In this opinion by the Attorney-General nothing is said as to the solvency of 
the corporations. I take it that they are insolvent. The answer to the first 
question assumes insolvency, because it speaks of the rights of the United 
States as a creditor. If these corporations are insolvent, then are the directors 
trutsees for the creditors, and any profit which they may make directly or 


1 See the text of the opinion, ante,p. . $105 U. 8. 143. 
23 Sandf. Ch. 466 (1848). 
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indirectly out of contracts between themselves and the corporations properly 
belongs to the creditors. If the United States cannot collect such profits from 
the recreant trustees, then Mr. Justice Story, when he decided Wood v. Dum- 
mer, builded in vain. 
The two answers above criticised form the substance of the response tothe 
Congressional Committee. They appear to me to be radically wrong. 
Yours truly, 


Frank P. 
CHICAGO. 


THE COURT OF APPEALS OF VIRGINIA ON THE POWER TO DECLARE 
ACTS OF THE LEGISLATURE UNCONSTITUTIONAL. 


To the Editors of the American Law Review: 


I desire to call your attention to the Remonstrance of the Court of Appeals 
to the General Assembly, made on the 29th day of April, 1788, published in 1st 
Volume Virginian Cases,! and the case of Peter Kamper against Mary Hawkins, 
reported in the same volume,? decided in 1793, by the General Court of Virginia, 
These are the first cases upon the Power of the Judiciary, and they decide that 
the judiciary are bound to take notice of the constitution as the jirst law of the 
land; and that whatsoever is contradictory thereto, is not the law of the land; 
That a law contrary te the constitution is void. The opinions of the Judges 
are of sufficient importance and merit to be published in the Review. 


JOHN M. JOHNSON. 
ALEXANDRIA, Va. 


MANNER OF ABBREVIATING CASES IN CITATIONS. 


To the Editors of the American Law Review: 


In your notes relating to rules for citations, in volume 30, page 107, of the 
American Law REVIEW, you criticise the following rule: ‘‘ The first word of 
the name of a railroad company should be given in full and the words following 
should be abbreviated, thus: Chicago, B. dQ, R. Co.” You insist that ‘it is 
sufficient to say Chicago &c. R. Co.’’ The question involved is whether the 
letter abbreviations or “‘ &c.’’ should follow the leading word in the corporate 
name. In Green Bag,* JupGrt THompson in his able discussion of ** Common 
Errors and Deficiencies in Law Reporting,” says: “The title of a case ina 
volume of reports is intended merely as an ear-mark by which it may be known 
and cited, and all that is necessary to be given is enough to distinguish it from 
other cases.”” What part of an ear-mark is “ &c.”? when used in all cases where 
a railroad company is a party? Instead of being a distinguishing mark it makes 
the names of all railroads exactly alike where the names begin with the same 
word. It seems to me that what you say in criticism of the practice of using 
Railway Vo. v. Smith, or Railway Co. v. Brown, will apply with almost equal 
force to the use of “ d&c.” in a citation. For example, I have before me a 


1 Page 98, et seg. 2 Page 20, et seq. 3 Volume 1, page 439. 
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brief referring to “ Chicago, R. I. & P. R. Co. v. Lonergan, 118 Ml. 
71.” The case does not appear on the page cited. I turn to the alphabetical 
table of cases in the volume referred to, and find nearly half a column of names 
of different railroad companies all beginning with “‘ Chicago.’? Why should I 
be confronted with nearly half a column of names of different railroad com- 
panies all printed “ Chicago &c. R. Co.?”? In an alphabetical table the eye of 
the searcher immediately falls upon the name fixed in his mind, where the letter 
abbreviations follow the leading name. ‘“ Chicago, R. I. & P. R. Co.,” is dis- 
tinguishable from other corporate names beginning with ‘‘ Chicago.” The case 
referred to is reported in 118 Ill. 41, instead of “‘71.’’ The names of. all cor- 
porations in citations should be given with reference to a convenient and 
accurate alphabetical arrangement of other cases. The use of “ &c.”’ in cita- 
tions should, therefore, be classed with the other abominations condemned by 
JupGE THOMPSON in his article in the Green Bag referred to above. 

You also condemn the practice of abbreviating ‘‘ manufacturing.”» The word 
is very long. It takes up too much space. The abbreviation “ mfg.’’ is short. 
It is well understood. It is authorized by the Standard Dictionary, and appears 
in some of the best and most accurate law reports. A brief, convenient, useful 
and correct abbreviation should not be condemned because it is used in a 
“ grocery-keeper’s account.” 

In defending my rules for citations I am not unmindful of the aid I have 
received from the Review. I appreciate the good that has resulted from your 
timely criticisms upon law reporting. — 

Very respectfully, 
D. A. CAMPBELL, 


[Reporter of Supreme Court of Nebraska. ] 


LINCOLN, NEBRASKA. 
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BOOK REVIEWS.! 


WEBSTER’s LAW OF NATURALIZATION IN THE UNITED STATES OF AMERICA AND OF 
OTHER COUNTRIES.— By PRENTISS WEBSTER, A. M., Author of “ The Law of Citizen- 
ship in the United States.” Boston: Little, Brown & Company. 1895. pp. vii; 403. 
The first third of this book is a clear, rather well condensed statement of the 

cases and opinions of Secretaries of State and Attorneys-General. The last 

two-thirds are extracts from the Laws of Nationality of different foreign 

States. It is first to be observed that great latitude seems to have been exer- 

cised in the choice of foreign States, and no adequate explanation is furnished 

either for the omissions or for some of the insertions. Exactly why should 

Japan get in and China be left out? What reason is there for including 

Bolivia and leaving out the Argentine Republic; for including Nicaragua and 

leaving out other Central American States; or indeed for including Monaco at 

all? If, however, it be decided that Monaco is worth inserting, assuming, for 
instance, that citizenship in that Principality has the tax-dodging advantages 
which have helped some small similar Massachusetts sea-coast places to dis- 
tinction, one next runs against another peculiarity of the book. The laws of 
foreign countries were received by Mr. Webster ‘‘ through the Department of 
State in Washington and from other authentic sources.”’ He does not, how- 
ever, furnish references to the texts used, nor does he tell how the metamor- 
phosis into the English language was accomplished. And this metamorphosis 
is in some cases a rather doubtful one. Monaco, for instance, begins: “ Every 
individual in the principality of an alien who was himself born here, is a sub- 
ject’? — which is nonsense, caused, one would imagine, by some omission. 

Without knowing Spanish one distrusts the appearance in a translation of 

Mexican law of the highly technical word homestead, and that distrust is not 

removed by the difficulty of making any sense out of the whole article in which 

it appears.? 

Another example of a technical word misused is the provision which appears? 
in the rules for gaining Russian citizenship, that the applicant must state the 
“corporation in which he desires and has the right to be admitted.” 

And a bright particular gem appears in “ contracts celebrated by the govern- 
ment,’’ among the laws of Mexico,‘ which is only equaled by the, in this case 
probably genuine, ‘‘ so help you God give me a shilling,” ring of the Liberian 
provision that “the applicant for citizenship shall declare on oath that it is 
bona fide his intention to renounce forever all allegiance and fidelity to any 
foreign prince, potentate, State or sovereignty, and for which service the appli- 
cant shall pay the clerk fifty cents.” , 

Mr. Webster’s astonishing omission, if his index is to be believed, of all men- 


1 Several important works are unavoid- 2 p. 255. 
ably held over for notice hereafter. — Zds. 3 p. 273. 
Am. Law REv. 4 p. 253. 
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tion of Martin Kozste’s case is paralleled by his calm statement that the 
United States have not attempted to apply the doctrine that a man may at 
will change his citizenship, ‘‘ other than as a municipal rule with no extra-terri- 
torial effect.”” But without going on to farther remarks upon detail, it is 
believed that the character of the book is sufficiently stated and in short it may 
be said that its excellent arrangement makes it probable that its users will make 
few if any more mistakes than the author has done; but that that remark is 
not unalloyed recommendation. 


Ricuarp W. Hace. 
BosTON. 


HIsTORY OF THE LAWS OF REAL PROPERTY IN NEW YORK.— An Essay Introductory to 
the Study of the New York Revised Statutes. By RoserT LUDLOW FOWLER. New 
York: Baker, Voorhis & Co. 1895. 8 vo. Sheep. pp. xxxvi; 229. 

“Subsequent to the establishment of the State government,” writes Mr. 
Fowler,! ‘the courts of New York finally adopted the rule * * * that 
mortgagees of lands had not ordinarily the legal title thereto but only a right 
in re as security. * * * Other differences, some of them radical, began to 
be manifest and to occasion wide departures from the laws of England. In 
Fenton v. Reid,? for example, it was held in the year 1809 that a contract of 
marriage per verba de presenti is as valid as if made in facie ecclesiwn. * * * 
There were many departures from the precise doctrines of the English cases. 
For example, tenants in common might here make a jointdemise. * * * So 
actual possession, pedis possessio, of wild lands was not necessary to the com- 
pletion of tenancy by the curtesy. In Cornell v. Lamb,’ it was intimated that 
fealty was no longer necessary to support the right of distraint.”” In another 
place 4 he says: ‘*‘ At common law real estate might be rendered inalienable for 
a life or lives in being at the death of the testator, and for an absolute term of 
twenty-one years thereafter, with a possibly slight extension for the period of 
gestation. The Revised Statutes are most explicit on this point,’’ and “lives 
alone thus became the standard of any valid limitation suspending the power 
of alienation.’? These two passages taken almost at random from Mr. Fowler’s 
excellent and compact little book, show rather strikingly the condition of 
things which has made a place for such a work, for they show the two radical 
influences which have molded the development of the particular jurisprudence 
of New York. Beyond the chances of judicial decision such as those catalogued 
in the first passage, New York law has had the rough overhauling of codifiers 
and statute makers bent on making what seemed to them by their own lights, 
radical improvements, which were at any rate radical changes. In the crucially 
important decision mentioned above upholding marriage per verba de presenti 
the New York courts were historically right according to the opinion of the 
foremost living English authority on the history of English law; yet the results 
of their decision have been such as to make one wish that the revisers had 
tried their hands on that branch of the law. On the other hand the extraordinary 
misconception of the rule against perpetuities which led to the extraordinary 
misstatement of it in the Revised Statutes is an instance of a fruitful branch of 
New York litigation both unnecessary and unjust in the needless dangers with 
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318 


30 AMERICAN LAW REVIEW. 


which it surrounds a New York will. It is surprising to see that Mr. Fowler, 
elsewhere accurate, should be caught repeating this misconception of a perpet- 
uity; but perhaps after all it is only an instance of the way in which such 
changes, good and bad, are ingrained in New York law and New York lawyers. 
Mr. Fowler has managed very successfully to put into readable shape a short 
account of what New York law was before these changes, and of how the 
changes came about. A subject like his including odd bits from everywhere; 
everything from the Dutch law now cited from South African books,! to the 
learning on what a manor was, and how far Quia Emptores bound the Duke of 
York; from the question what lands were allodial and what were held by 
tenure, to the curious learning of what uses and trusts the Revised Statutes and 
their amendments permit, cannot have been an easy one to treat so clearly, or 
to make so interesting. 

Mr. Fowler treats as a fallacy the notion that the common law was in force 
in the colonies independent of charter provisions introducing it, and asserts 
that “* a comprehensive examination of the exccutive documents and institu- 
tions of the English Colonies * * * demonstrates that the English common 
law was imposed * * * by express limitations of the delegated authority 
to govern the subjects of the Crown.’’ One is tempted to ask him to point out 
such express introduction of the common law into the New Haven Colony; or 
into Rhode Island; or into the Plymouth Colony; yet those colonies were not 
lawless; and the conclusion is at all odds with the true notion that the common 
law is the common custom of the realm; a custom which the emigrant to 
ungoverned countries would take with him as naturally as a custom to till the 
soil in a particular way,— so far as either was not repugnant to the changed 
conditions. The early Plymouth common law was probably rudimentary like their 
common school; but Mr. Fowler produces no proof that either did not exist. 
RICHARD M. 


THE GREEN BaG.—An entertaining magazine for lawyers. Vol. VII. 1895. The Boston 

Book Company. Boston, Mass. 

The law is certainly fortunate in being the only one of the three learned 
professions which can or does, or possibly could support a magazine avowedly 
entertaining. We all know the sickly virtue of the jokes with which religious 
periodicals attempt to cater to the entertainment of the elect; and some of us, 
at least, are fortunate enough to be ignorant whether medical and surgical 
journals ever even try to be persistently entertaining. But every year this fund 
of good, light, entertaining human acecdotes and incident comes around, bound 
up between the green covers. Some of the jokes are at least not new —but 
then even lawyers are human, and one can always be sure of pleasantly whiling 
away the time with the others. Among the interesting things in the present 
volume may be mentioned the reminiscences of Mr. L. E. Chittenden, two very 
good articles on Charles O’Conor by Mr. Irving Browne, and the remarkable 
sonnet by Mr. Darwin E. Ware in memory of the late Judge E. Rockwood 
Hoar of Massachusetts. Among the “ Facetie ’’ perhaps the best thing is the 
witness who “ heard a report.’’ ‘“ State only what you know,”’ interjected the 
opposing lawyer. ‘I heard the report of a gun.” 
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The articles on the Supreme Courts of the different States are interesting and 
valuable, and are to be continued. One cannot let the note on “ British Fair 
Play’ pass without remark; and yet one scarcely likes to give it its due con- 
demnation because a full description and characterization of its unmanly 
petulance would be unfair to the merits of the rest of the volume. 


RiIcHAaRD W. 


A REVIEW IN LAW AND Equity for Law Students, Together with a Summary of the Rules 

Regulating Admission to Practice Throughout the United States. A Hand-book for 
Law Stndents. By GEorGE E. GARDNER, of the Massachusetts Bar. New York: 
Baker, Voorhis and Company. 1895. Pp. 299 and xvi. Price, $2.75 net. 


The author in his preface says: ‘“‘ This book, as its title indicates, is designed 
for students who are making their final preparations for admission to the bar. 
Incidentally it may be found useful throughout the period of study. It aims at 
aclear and concise statement of the leading principles of those branches of the - 
law which are seriously taught in the law schools of the country and which form 
the subjects of bar examinations.” 

The purpose of the book, as stated by the author, is well carried out. Ina 
brief compass it gives the definitions and leading principles of the law as 
taught in the schools. One who knows this book thoroughly, knows a great 
deal of law, especially of technical law. Some of the subjects treated in the 
book, which embraces the usual course of law studies, are the following: The 
feudal system, English tenures, real property, personal property, contracts, 
quasi-contracts, evidence, equity, pleading, torts, bills and notes, agency, bail- 
ments, corporations, criminal law, domestic relations, wills, devises, legacies, 
partnerships, sales. 

The definitions and statements of law are supported by citations of legal 
authors, and these are generally authors of the highest reputation and authority; 
but we notice that a few of the writers referred to cannot properly be so 
described. However, the propositions of law throughout the book seem to be 
stated with much clearness and conciseness and accuracy. We hope the book 
will only be used by students for reviewing studies upon which they have 
spent some years, and that no one with but little previous study will attempt 
to enter the bar by cramming through the aid of this hand-book. A little 
knowledge is a dangerous thing. The book is designed for a legitimate use,— 
a review of studies that have been pursued for a sufficient period of study. 
For this use it is admirably adapted. In an appendix are collected the statutes 


and rules regulating admission to the bar in all the States and Territories of the 
United States. 


MERWIN ON EQUITY PLEADING.—The Principles of Equity and Equity Pleading. By 
ELIAS MERWIN, late of the Boston Bar and Professor in the Law School of Boston 


University. Edited by H. C. MERWIN. Published by Houghton, Mifflin & Company. 
Boston and New York. 1895. Pp. xci; 658, 


The text of this one-volume work consists of lectures delivered by the author 
at the Law School of Boston University. The editor, Mr. H. C. Merwin, son of 
the author, has added many notes and cited quite a number of additional cases, 
all of which, being placed in brackets, are readily distinguished from those of 
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the author. The mechanical construction of the book is excellent, thus making 
the use of ita pleasure. The style of the author is easy, clear and strong. No 
one need read a sentence twice to ascertain its meaning. The work is not a 
complete treatise on Equity and Equity Pleading, but, as the title page states, 
it treats of principles: a practitioner will look in vain in Merwin on Equity for 
many things, but what he does find will aid him. For the student the work is 
of great value — and we all are, or ought to be, students. The plan of arrange- 
ment of the work is not scientific, but is practical, and furnishes a comprehen- 
sive and compact foundation upon which to build. The propositions of law 
are concisely stated, the reasons therefor clearly indicated, the illustrations 
apt, consisting frequently of decided cases which are stated in the text. 
The work represents the thought of the author drawn from his knowledge of the . 
subject and his familiarity with the authorities, and is therefore valuable, not 
alone for what is said, but for the suggestions which occur to the reader and 
lure him to further contemplation and reading and independent thought of his 
own. 

In practice one must travel the narrow by-paths where the way is not blazed 
as on the broad highways; the proper solution of questions presented by the 
entanglements of conflicting rights woven by ever-contending activities of man 
require the practitioner to tread a network of these by-patls that cross and 
recross in apparent and sometimes real bewilderment, till he feels lost in 
the meshes of confusion without decision — the blazing on the trees — and with 
principles—the lawyer’s compass — deviating. At such a time it is well to 
stop and go over the principles and reasons till the subject stands forth in 
clear outline. Thus used this book will be found of great value. While it will 
not solve every problem, there are few that it will not throw light upon. 

There are two chapters entitled * Pleading’’ and “‘ Defenses to Bills,’? which 
are devoted to the consideration of Equity Pleading. The subject is herein set 
forth in great simplicity. There are also two chapters devoted to Practice, but 
these do not seem to be of much value except to the beginner. The index is 
defective and of but little value except to one who desires to read the whole 
topic. On the whole, the book is a very useful one, though it does not take 
the place of a complete treatise, and was not so intended. 


CHARLES W. BaTEs. 
Sr. Lovurs. 
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